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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs R M Summers

	Scheme
	:
	Teachers’ Pension Scheme – Prudential AVC Facility

	Respondent
	:
	Prudential Assurance Company Limited (Prudential)


MATTERS FOR DETERMINATION

1. Mrs Summers complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential.  She alleges that the sales representative specifically advised repeatedly against the alternative option of purchasing past added years (PAY) in the Teachers’ Pension Scheme and led her to believe that his advice was independent and in her best interests.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both. I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them. This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mrs Summers was born on 20 January 1948. She is a member of the Teachers’ Pension Scheme which has a Normal Retirement Age of 60.
5. In March 1998, Mrs Summers met at her home with a Prudential sales representative, Mr A, and agreed to pay a lump sum AVC of £1,533 to Prudential in order to enhance her pension benefits at retirement. Her husband was also present at this meeting. She signed an application form on 20 March 1998 which included the following paragraphs:

“Prudential’s representative has clearly explained the two alternative methods of review available to me when considering the payment of additional voluntary contributions. I confirm that I have chosen the following method:

Completion of a Personal Financial Review. (not chosen by Mrs Summers)
Prudential’s advice is based on the information I have given. If the information I have given is incorrect or incomplete, Prudential may not be able to give me the best advice.

Completion of the application form only. 
Because Prudential has not completed a Personal Financial Review, I understand they are unable to give best advice. Any advice given will relate only to the payment of additional voluntary contributions.

Prudential representatives cannot give advice about any other company or its products.

I have received the Key Features document, “Your Personal Quotation” and the member’s AVC booklet.
I have been made aware of the booklet entitled “A Guide to the Teachers’ Pension Scheme” with regard to the “Added Years” option.”
Mrs Summers opted for completion of the application form and advice on AVCs only.

6. Mrs Summers has asserted that the sales representative led her to believe that he was acting in her best interests and the advice which he gave repeatedly to her during their meeting, i.e. paying AVCs would be better than the more expensive option of purchasing PAY, was independent and best advice.

7. In support of his wife’s application, Mr Summers has written that: 
“He (Mr A) did mention PAY, almost in passing, but went on to state that it was an inferior approach which did not suit my wife’s circumstances. Had the true nature of the choice we were being asked to take been made clear we would not, under any circumstances, have chosen risk over guaranteed return.”
…..

“While he drew attention to the fact that he was employed by Prudential, he said that his job was to help teachers…..with their pensions, and that consequently he had a good understanding of the Teachers’ Pension Scheme…..He convinced us both of his desire to provide my wife with appropriate advice about her main pension as well as the AVC and created an atmosphere in which we trusted him to do exactly that. We were both, at the time, busy people in need of advice……and following our meeting with the representative we felt that we had received advice which was appropriate.
We are prepared to give our oath that what we have said is the truth and nothing but the truth.”    

He has asserted that his wife was asked to sign the declaration on the AVC application form only right at the end of the meeting and they had taken it to mean that no recommendations for other non-Prudential and non-Teachers’ Pension products could be made by the representative.   

8. On 5 October 1998, Mrs Summers signed an AVC amendment form (countersigned by the representative on the same day) in order to commence monthly AVC payments at 7.1% of her pay from November 1998.  

9. Mr Summers says that it was only after watching a consumer television programme in early 2005, alerting them to “some sharp practices in the pensions industry”, and meeting with their appointed financial adviser, that they realised that the representative was not permitted to give advice on the PAY option and that PAY would have given his wife more appropriate and superior benefits. 
10. Mr Summers also asserts that:

“The Prudential employed the representative……..and they are responsible in fact and in law for what he said………the representative would be unlikely to make notes advertising to his employer that he had exceeded his authority.

We know, because of the enormous publicity given to the shortcomings of the financial services industry at the time and subsequently that there was plenty of precedent for the representative to exceed his authority and we now know that he did in fact do so.

……referring to the “fact find”, we accept that what is written is true. But the way it is shown and described is misleading in that these declarations were made after everything else had been finished, after the proposal form had been signed, when the representative was preparing to leave. Even if my wife had opted for a full review, it is difficult to see how this could have been done effectively after everything else had been completed. If it was a serious possibility, it should have been suggested at the start of the meeting.” 
PRUDENTIAL’S POSITION 

11. Prudential considers that there was no regulatory requirement for its sales representative to tell Mrs Summers about PAY.  However, the company confirms that, from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY.  Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet. 

12. Prudential has been able to contact the representative for his recollections of the meeting. The representative has stated that he recollects Mrs Summers raising the issue of purchasing PAY during their meeting, but does not remember actively discouraging her from considering this option. He also said that he would have provided Mrs Summers with the appropriate literature and followed the usual format of the meeting in discussing the Prudential AVC contract and PAY. 
13. If Mrs Summers wished to pursue PAY, she could have obtained details of this at any time from the administrators of the Teachers’ Pension Scheme, through her Employer or her Union. 

CONCLUSIONS

14. Mrs Summers does not dispute that she was aware, before her meeting with the Prudential representative in March 1998, that a PAY option was open to her. Her complaint centres upon her assertion that she was given specific advice by the representative that improperly persuaded her to enter into the AVC arrangement. 

15. She alleges that the representative had advised her that the PAY option would be unsuitable for her, given her age and circumstances, to entice her into paying AVCs to Prudential. But apart from the recollections of Mrs Summers and her husband of events which took place some eight years’ ago, there is scant evidence to confirm just what was said.
16. The representative who arranged Mrs Summers’ AVC policy says that he recalls Mrs Summers raising the issue of PAY during their meeting but refutes her allegation that he actively discouraged her from considering this option. 
17. It is certainly the case that the earlier before normal retirement date a teacher begins to pay for added years the lower is the percentage of salary which needs to be paid to purchase each added year. Without casting any doubt on the integrity of either Mrs Summers or her husband, their meeting with the representative happened many years ago and, it seems to me more likely than not that this was what the representative may have had in mind in any discussion he had with them.   

18. I cannot overlook the fact that Mrs Summers signed an AVC application form in March 1998 confirming to the sales representative that he had made her aware of the existence of the Teacher’s Pension Scheme booklet and how to obtain a PAY quotation. It was therefore open to Mrs Summers to research the PAY option in more detail, seeking independent financial advice, where appropriate, should she have wished to do so, and defer her decision to pay AVCs to Prudential until she was completely satisfied that it was the correct option for her.
19. The application form also made it clear that, if the only option chosen was the completion of an application form without carrying out a personal financial review, as in Mrs Summers’ case, the representative was only authorised to give advice regarding AVCs. At the point of agreeing to make contributions, Mrs Summers had therefore been made aware that the representative was only in a position to offer her factual information and not advice about PAY. There is obviously a fine line between explaining a product and its benefits and actively discouraging alternatives, whether explicitly or implicitly. The documentation made reasonably clear however just what the representative’s role was in this respect.
20. Mr Summers says that his wife was not offered the option of a personal financial review because it was mentioned only after she had signed the AVC application form. However, Mrs Summers had the opportunity to check the completed application form carefully before signing, and therefore notice that the option of a personal financial review was available to her should she have been interested in this option.     
21. I can only reach a view on the evidence available, including the conflicting recollections of just what transpired. That evidence falls short of establishing with sufficient certainty that injustice was caused to Mrs Summers as a result of any maladministration on the part of Prudential.

22. I am unable therefore to uphold her complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

23 March 2007
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