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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr R J Bache

	Respondents
	:
	CV One Ltd (CV One), Employer
West Midlands Pension Fund, Scheme Managers FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Scheme
	:
	Local Government Pension Scheme (LGPS)


MATTERS FOR DETERMINATION 

1. Mr Bache complains that his previous Employer, CV One, and the Scheme Managers, West Midlands Pension Fund, have determined that he is not entitled to the immediate payment of his full pension benefits as his employment was not terminated due to redundancy. Mr Bache disagrees with their decision and considers that he is entitled under the LGPS Rules to immediately access his pension benefits.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES

3. LGPS Regulation 26 (1) provides,

“If-
(a) a member who is aged 50 or more retires from a local government employment; and
(b) his employing authority certify the reason for his retirement was his redundancy,

he is entitled to a pension and retirement grant.
(2) The pension and grant are payable immediately.
(4) In paragraph (1) "redundancy" includes retirement in the interests of efficiency, or because the member held a joint appointment which has been ended because the other holder has left it”.
BACKGROUND

4. Mr Bache was employed in the role of Head of Operations for CV One. His employment was terminated on 31 January 2005. At that time he was 55 years of age. The events leading up to Mr Bache’s termination are detailed below.
5. On 18 November 2004, CV One’s Chief Executive Officer (CEO) conducted Mr Bache’s quarterly performance review. The CEO’s notes from this review state,

“[Mr Bache] expressed concern that he was losing it and couldn’t do it anymore. Upon further discussion he said he was sinking under the new levels of bureaucracy and the Company was turning into the Council. He cited a lack of department cooperation and felt he was always asked for assistance and resources when none was offered by his colleagues. [CEO] asked what support she could give. [Mr Bache] felt there was little she could do over and above the present. …  [CEO] pointed out that she did recognise the need to refocus on the basics and that this would be reflected in the 2005 business plan.”
6. On 8 December 2004, Mr Bache wrote an allegedly critical letter about CV One which was published in a local newspaper. At that time Mr Bache was absent from work on sick leave due to stress and high blood pressure.

7. On 17 December 2004, Mr Bache wrote to CV One apologising for any repercussions caused to the company or the CEO as a result of his letter to the newspaper.

8. CV One considered that the article was highly critical of the company and contained a number of derogatory and disparaging remarks. As a result, disciplinary action against Mr Bache was initiated. CV One wrote to Mr Bache on 10 January 2005 requesting that he attend a disciplinary hearing on 13 January.
9. Between 10 and 12 January 2005, Mr Bache held discussions with CV One’s CEO about his employment. Mr Bache wanted to resign from his position and after discussing this with the CEO, she wrote to him stating,
“Further to my letter of 10 January and our subsequent discussion this afternoon, I confirm that I am suspending until further notice the disciplinary hearing scheduled for 13 January.

This is to enable us to consider more fully your request to the Company to consider the termination of your employment on enhanced terms. I hope that we are able to accommodate this and until these discussions are concluded I see little point in proceeding with the disciplinary hearing. The hearing is therefore effectively adjourned in the interim”.
10. Over the following week, further discussions between the parties took place, resulting in the CEO presenting Mr Bache with a document titled “Voluntary Redundancy Proposal”. This document outlined the proposed enhanced terms CV One were willing to offer Mr Bache upon termination. The figures shown on the document were subject to further discussions and some alterations. This resulted in a second document also titled “Voluntary Redundancy Proposal” being given to Mr Bache for his consideration.

11. On 16 January 2005, Mr Bache wrote to the CEO acknowledging acceptance of the enhanced package offered to him. He also stated that a restructuring within the company was both a necessity and timely.

12. On 19 January 2005, the CEO wrote to Mr Bache stating:

“Further to your recent request for early release from your employment with the Company, I am pleased to advise you that I have now obtained approval from the Chairman and Vice Chairman to allow you to do so on enhanced terms.

The terms of your severance will be as follows:


Payment in lieu of notice: 

£9,614.50



Statutory Redundancy Payment:
£2,430.00



Ex Gratia Payments:


£4,706.55
This offer is entirely conditional upon our reaching a mutually acceptable Compromise Agreement and I will provide you with a draft agreement over the next few days to enable you to seek independent legal advice”.
13. The Compromise Agreement was signed by Mr Bache on 31 January 2005.  The Agreement is silent on the reason for Mr Bache’s termination. 

14. The Agreement stated that CV One agreed to pay Mr Bache the sum of £17,980.61 for the loss of office and that in return,

“[Mr Bache] accepts the payment made by the Company in full and final settlement of all other claims which he has or may have against the Company....being claims in respect of which an employment tribunal has no jurisdiction excluding accrued pension rights and personal injury….”

15. The Agreement also acknowledges that Mr Bache received independent legal advice before signing the document.

16. On 31 January 2005, all CV One employees were issued with a memorandum titled “Organisation Announcement”. The memo advised of Mr Bache’s termination effective from that day, stating,
“His [Mr Bache’s] departure will present a significant challenge for the Company if we are to maintain and build upon the progress made to date by the Operations Team.

For this reason I am not proposing to replace Roger immediately. I wish to take this opportunity to review staffing structures and identify any potential for increased efficiency and effectiveness. As an interim measure I have asked [Mr X] to assume the post of acting Head of Operations and Customer Service while we undertake this review.

This needs to be a comprehensive and far reaching review of existing roles and organisation structures. I do not therefore expect to be in a position to reach any immediate conclusions and I have allowed the next six months for this process and the associated consultation to run its course.

In the meantime I am confident that both the Customer Service and Operations Teams will continue with their normal professionalism and commitment”.
17. Shortly after his termination, Mr Bache attempted to access his pension benefits. He considered that, as he was over 50 years of age and had been made redundant, he was eligible for an immediate pension. CV One and the West Midlands Pension Fund denied Mr Bache’s request on the basis that his employment was not terminated as a result of redundancy. He was advised that his entitlement was as a deferred member. 
SUBMISSIONS

18. Mr Bache submits,

18.1. CV One proposed voluntary redundancy to him.

18.2. His meeting in January with the CEO was in the context of redundancy. The next day she personally handed him the document titled “Voluntary Redundancy Proposal” and asked him to consider it. During a further meeting the figures in the document were re-worked. This then formed the second document also titled “Voluntary Redundancy Proposal” which he accepted.

18.3. The offer was in writing and clearly stated it was a voluntary redundancy offer.

18.4. He has not hidden the fact that, immediately prior to being offered the package, he was under considerable pressure due to his workload. The pressure had developed over many months and, during this time, the CEO had spoken generally in management meetings of the need to restructure the organisation. Privately, she had spoken to him about reorganisation that would reduce his workload. This never happened and seemed unlikely to in the near future. He asserts that restructuring was a constant issue and his redundancy forced the issue.

18.5. His role was temporarily filled because of the haste of his departure. Shortly afterwards, his role disappeared and was amalgamated with Head of Customer Services into the role of City Centre Manager.
19. CV One submit,  

19.1. The agreement between the parties was a consensual termination and not a redundancy.

19.2. It is CV One’s argument that Mr Bache approached them enquiring whether there was any way he could part company with the respondent on favourable terms. This request was prompted by CV One initiating disciplinary action against Mr Bache for his conduct which may have resulted in dismissal. In the alternative, it is the respondent’s contention that Mr Bache approached them with a view to leaving the company as a result of his ill health.

19.3. While the proposal makes reference to a statutory redundancy payment, CV One understood these terms to be interchangeable with ‘basic award’. A successful Claimant in an Employment Tribunal will be given the basic award as a mater of course. This is calculated by reference to a set formula based on age, length of service and salary and is identical to the calculation used to calculate redundancy payments. In signing the Compromise Agreement, Mr Bache was compromising his right to claim a basic award at a Tribunal had he decided to file a claim against CV One as a result of any dismissal or disciplinary action which may have been taken against him as a result of the newspaper publication. Any reference to a redundancy payment in the Compromise Agreement or in the course of negotiations is in reality a reference to the basic award payable in any employment dispute.
19.4. The Agreement does not state the reason for termination and the settlement sum is expressed as “compensation for loss of office”. 

19.5. On 31 January 2005, a memo was circulated throughout the company advising staff of Mr Bache’s departure. The memo indicated that, as a result of Mr Bache’s departure, CV One intended to use the opportunity that had arisen to review staffing structures within the organisation with a view to identifying areas where efficiency could be improved. Mr Bache’s departure was not as a result of a review or restructure, rather his departure caused the onset of a review regarding staffing levels and Company structure.

19.6. The memo also explained that Mr Bache’s role would temporarily be filled internally by another member of staff. If Mr Bache’s post was made redundant, there would be no necessity to temporarily appoint a current employee to act in his role.
19.7. On 4 February 2005, CV One wrote to Mr X, who was Mr Bache’s replacement, confirming his temporary appointment into the role and the additional salary. The letter also indicated that there was scope for the appointment to become permanent. Again this is contrary to the suggestion that the position was redundant.

19.8. Minutes from the Remuneration Committee meeting held on 1 February 2005 state,

“Head of Operations – Interim Arrangements

The Chief Executive reported that Roger Bache, Head of Operations had left the Company on 31st January, 2005. It was proposed to take the opportunity to review staffing structure and identify any potential for increased efficiency and effectiveness. As an interim measure, [Mr X] had been asked to assume the post of Acting Head of Operation and Customer Services for a period of six months while this review process was being undertaken”.
19.9. The statutory definition of redundancy is where the employer has ceased, or intends to cease to carry on the business for the purposes of which the employee was employed, or to carry on that business in the place whether the employee was employed, or that the requirements of that business for employees to carry out work of a particular kind, in the place where the employee was employed, have ceased or diminished or are expected to. Clearly Mr Bache’s replacement demonstrates that this was not a genuine redundancy situation as there was still a need for that particular type of work to be carried out at the same place of business.
20. The West Midlands Pension Fund submit,

20.1. As far as the Scheme is concerned, the reason for leaving must be determined by the employer. This was that Mr Bache’s termination was not as a result of redundancy.

20.2. They requested their Chief Legal and Procurement Officer to provide a legal opinion on the case and this opinion supported the decision of Mr Bache’s former employer, CV One.

20.3. As a result, the provisions of LGPS Regulation 26(1) cannot be satisfied and Mr Bache is not entitled to payment of early retirement benefits.

CONCLUSIONS

21. Mr Bache’s entitlement to a pension under LGPS Regulation 26(1) depends on his employer having certified that the reason for his retirement was redundancy and this includes retirement in the interests of efficiency. 

22. Mr Bache considers that a company restructure was always an issue and that his termination forced this to occur. On this basis he considers he was made redundant. From the internal communications issued after Mr Bache’s departure, it can be seen that restructuring was an issue and a review of CV One’s structure and staffing levels was to take place. However, I have seen no evidence that Mr Bache’s termination itself formed part of any ongoing restructuring, or that CV One had previously been considering this. Even if it can be shown that restructuring was a long standing issue, it does not automatically follow that Mr Bache’s termination was related to this.  
23. While the term “voluntary redundancy proposal” was used in the documentation Mr Bache received during his negotiations with his employer, it must be noted that these were in essence just negotiations. It is likely that many issues were discussed during these talks but it is the terms set out within the Compromise Agreement, which crystallise the agreement between the parties. This is supported by the letter CV One issued to Mr Bache stating that the severance terms offered were conditional upon reaching a mutually acceptable Compromise Agreement. 
24. The Compromise Agreement is a legal document which Mr Bache signed with the benefit of legal advice. However, the Agreement makes no mention of redundancy or the basis upon which Mr Bache’s employment was terminated.  If an employee was made redundant, I would expect this perhaps to be noted within the Compromise Agreement.
25. It is evident also that there was a need for someone to fill Mr Bache’s role immediately after his termination, albeit temporarily pending the outcome of the subsequent review. Clearly, this does not sit happily with Mr Bache’s assertion that his post was made redundant.


26. Mr Bache received a payment termed “statutory redundancy payment” and CV One has explained the reasons why they consider this to mean a “basic award” and how the terms are interchangeable. While it is certainly not helpful to have used the word redundancy within the offer, there is no other evidence which supports the claim that Mr Bache’s termination was in reality as a result of redundancy or in the interests of efficiency.
27. Based upon the papers submitted to me Mr Bache appeared dissatisfied with his role and was suffering ill health. Furthermore, he was facing disciplinary action and, prior to the scheduled hearing, he approached his employer to discuss how he could leave the Company on favourable terms. My jurisdiction does not extend to employment issues, but, to the extent I am able to consider the matter, I find CV One’s argument, and in particular the appointment of a successor into Mr Bache’s post, compelling evidence that his post was not made redundant. Self evidently, in the absence of the employer certifying that Mr Bache was not made redundant, I cannot criticise West Midlands Pension Fund for rejecting Mr Bache’s application for access to immediate retirement benefits.  I do not therefore uphold his complaint.
CHARLIE GORDON

Deputy Pension Ombudsman 
25 October 2007
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