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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr H G Keen

	Scheme
	:
	The Liverpool Victoria (1994) Staff Pension Scheme (the LV Scheme)

	Respondents
	:
	Liverpool Victoria Pensions Trustees (No. 1) Limited (the Trustees)
Liverpool Victoria Friendly Society Limited (Liverpool Victoria)


MATTERS FOR DETERMINATION

1. Mr Keen asserts that Liverpool Victoria and the Trustees have failed to implement an amendment to the accrual rate, applicable in the calculation of his benefits, as agreed in 1997.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Keen began his employment with C R Hills, which later became part of the Frizzell Group (Frizzell). In January 1970, Mr Keen joined the Frizzell Group Pension and Life Assurance Scheme (the Frizzell Scheme). In June 1988, Mr Keen moved to Cuthbert Heath, which later became part of Service Managing Agency Limited (SMA Ltd). Mr Keen became a member of the SMA Holdings Limited Pension Scheme (the SMA Scheme) (firstly the non-contributory scheme and later the contributory scheme). His benefit accrual rate was changed from 60ths to 45ths in 1995.
4. Liverpool Victoria acquired Frizzell in June 1996.

5. With effect from 1 January 1997, Mr Keen’s employment transferred from SMA Ltd to Frizzell. He joined the Frizzell Scheme for future service on an accrual rate of 45ths.

6. On 14 March 1997, the Personnel Manager for SMA Ltd wrote to Mr Keen concerning his transfer to the staff of Frizzell (by then owned by Liverpool Victoria):

“Your transfer will be retrospective to 1 January 1997 and be on your existing terms and conditions of Employment. This means that your continuous employment date remains 20 June 1988.
You also have the opportunity to join the Frizzell Group Pension and Life Assurance Scheme from 1 January 1997, as the SMA pension scheme is being closed from 31 December 1996. Your own and the Company’s contributions have been maintained during this interim period, in readiness for you to join the Frizzell Scheme.

Full details of the Frizzell scheme are given in the enclosed extract from the Frizzell Staff Handbook. You will accrue Frizzell Scheme benefits from 1 January 1997 on an accrual rate of 45ths (your accrual rate within the SMA scheme). Arrangements for the possible transfer of your accrued SMA scheme benefits to the Frizzell scheme are currently under review and you will receive full details of the options available as soon as possible …”

7. In March 1997, the Frizzell Scheme was merged with the LV Scheme.
8. On 3 April 1997, the then Pensions Ombudsman wrote to Mr Keen informing him that he did not uphold Mr Keen’s complaint, against the Trustees of the SMA Scheme. In 1996, Mr Keen had applied to the then Ombudsman, complaining (inter alia) that other individuals had joined the SMA Scheme at the same time as him and had been granted 30ths accrual. A transfer value questionnaire had also been completed showing his accrual rate to be 30ths. It was determined, on 3 April 1997, that the questionnaire had been completed incorrectly and did not confer an entitlement to 30ths accrual nor was there any other evidence to support Mr Keen’s claim for a 30ths accrual rate.

9. Mr Keen has submitted a copy of a memorandum from the then Managing Director of Frizzell (Mr P) to the then Pensions Manager (Mr W), dated 17 October 1997, which states:
“Further to our discussions, it would be helpful if you ensure that the pension benefit for Gerald Keen is formally confirmed at the agreed Accrual Rate of 30ths, before issue of the SMA Holdings ‘Pensions Special Newsletter’.”

10. The “Pensions Special Newsletter”, dated 5 August 1998, was addressed to “contributing members of the SMA Holdings Limited Pension Scheme at 31 December 1996”. The newsletter concerned the closure of the SMA Scheme and the transfer of assets and liabilities to the LV Scheme.

11. In September 1998, the assets and liabilities of the SMA Scheme were transferred to the LV Scheme.

12. In early 1999, there was a series of e-mail exchanges between Mr Keen and Liverpool Victoria’s Staff Pensions Department. In February 1999, Mr Keen requested an illustration of the benefits he might expect to receive should he opt to take his pension from his 51st birthday. Initially, Mr Keen was provided with a quotation on a 60ths basis. On 25 March 1999, the Pensions Department apologised for this and provided a quotation on a 45ths basis. The annual pension quoted was £5,194.17 (for retirement on 30 April 1999). The Pensions Department sent Mr Keen details of their calculations, which indicated that the pension had been reduced for early payment by 35.67% for pre-1997 benefits and 26.57% for post-1997 benefits. Mr Keen has explained that he then provided the Pensions Department with copies of the following documents in support of his claim for an accrual rate of 30ths:

· The August 1998 newsletter,

· A “Pensions Special” issued by Frizzell on 24 February 1997,

· SMA Ltd Change in Terms and Conditions of Employment, dated 23 January 1997,

· Executive Proposal for Consolidated Terms & Conditions of Employment, dated 27 November 1996,
· SMA Questions and Answers, dated 7 February 1996,

· A letter from SMA’s Managing Director, dated 20 February 1995,
· SMA Appendix: Scheme arrangements introduced from 1 April 1995,

· SMA Pension Arrangements – election form, dated 7 March 1995.

(Extracts from these documents are set out in Appendix 2.)

13. The Pension Department recalculated his pension as £7,791.22 p.a., i.e. a 30ths pension.
14. Mr Keen left the LV Scheme on 8 May 1999. A “Statement of Deferred Benefits” was issued on 10 August 1999. This quoted a deferred pension of £7,870.08 p.a. payable at normal retirement age (NRA). The Trustees have provided a copy of the hand-written benefit calculation carried out at the time, but not then sent to Mr Keen. This shows that the benefits were calculated on the basis of a 45ths accrual rate. Had an accrual rate of 30ths been used in the calculation, the annual pension would have been in the region of £11,805. Mr Keen says that he did not receive the statement in 1999.
15. In March 2004, Mr Keen requested an illustration of the pension he could expect should he opt to take his benefits in that month. Liverpool Victoria issued an illustration on 30 March 2004. This stated that Mr Keen’s accrual rate was 45ths. Following further representations by Mr Keen, Liverpool Victoria said that they had reviewed his pension and personnel files and that, according to their records, the accrual rate was 45ths. They also referred to the previous Ombudsman’s determination to the effect that Mr Keen’s accrual rate was 45ths.
16. Liverpool Victoria wrote to Mr Keen again on 15 July 2004. They made the following points:
16.1. They had not seen any confirmation that Mr P’s request, that Mr Keen’s accrual rate be confirmed as 30ths, was agreed by them. The memorandum was never actioned or replied to.

16.2. They had read the minutes of the Trustees’ meetings around the time of the memorandum and could find no evidence that Mr P’s request had been referred to them.

16.3. Had the issue been raised, the earlier determination by the Ombudsman would have been relevant to any discussion.

16.4. Mr Keen had been advised that the Ombudsman’s determination was final and binding, subject to an appeal to the High Court. The time for appeal had elapsed.

16.5. Mr Keen’s entitlement was to an accrual rate of 45ths, as determined by the Ombudsman.

16.6. In March 1999, the Pensions Department had responded to Mr Keen on the basis of incorrect information.

16.7. The deferred benefit statement issued in May 1999 had confirmed an accrual rate of 45ths.
17. Liverpool Victoria confirmed their position when Mr Keen pursued the matter through the Internal Dispute Resolution (IDR) procedure. His complaint was not upheld.
SUBMISSIONS

Mr Keen

18. Mr Keen submits:

18.1. Mr P, then a Frizzell Executive Board Member and Managing Director
, specifically and unequivocally confirmed, by memorandum, dated 17 October 1997, to Mr W, that a 30ths accrual rate should be actioned.
18.2. The change in accrual rate was to coincide with the transfer of his SMA Scheme benefits to the Frizzell Scheme and pre-dated the merger of the Frizzell Scheme and the LV Scheme by one day.

18.3. The intention of Mr P’s authorisation was specifically to pre-date the transfer to the LV Scheme. It is, therefore, irrelevant whether or not it was agreed by Liverpool Victoria.

18.4. Liverpool Victoria have asserted that Mr P did not have the authority to increase his pension entitlement. This is preposterous, given his position. He submits a letter from a former Deputy Underwriter at SMA Ltd (Mr H), to whom he had written for an opinion. Mr H said,
“The episode over the pension benefit was after my ‘time’ although I can recall hearing about various disputes after I had left. The memo from [Mr P] seems crystal clear to me and I would have expected any reasonable employer to honour the commitment made by a director ...”

18.5. He is not surprised that Liverpool Victoria are unable to trace any evidence supporting the change in accrual rate. He supplied the pensions manager with copies of lost papers, including copies of e-mails from March/April 1999, which affirmed his pension benefit calculated at 30ths.

18.6. The previous determination concerned a different principle and a different employer.

18.7. It is not surprising that, after 10 years, neither Mr P nor Mr W remember the memorandum or the discussions. The memorandum is, however, a fact.
18.8. There were no discussions between himself and Mr P. As the memorandum confirms, these were between Mr P and Mr W. He does not recall when he first saw the memorandum. Whilst he keeps all such papers, he does not keep them in chronological order. He was under the impression that the memorandum was being actioned when he provided copies of documents to the pensions manager.
18.9. He cannot trace ever having received a copy of the leaving service benefit statement and, since he had not been provided with the basis of calculation, would not have been able to determine the accrual rate.
18.10. It is crucial to an understanding of his case to have an appreciation of the circumstances of the company at the time, with people being made redundant or sacked on a daily basis.

18.11. Proper credence has not been given to the impact of the incestuous nature of the relationship between Frizzell and Service Motor Policies.
18.12. He is operating at a huge disadvantage, being unable to employ a firm of solicitors, such as Allen & Overy. He seeks recognition of this imbalance. The benefit of any element of doubt should be given in his favour.

18.13. During his days at Frizzell and Lloyds, a verbal agreement, “even a nod”, was always honoured. He will not break the confidence, which he is honour bound to respect, and say by whom it was intimated that, upon the break up of SMA, his unfair position of 45ths accrual would be righted.
18.14. He is baffled by the discrepancies in the 1999 e-mails referred to by Liverpool Victoria’s solicitors. The copies he has submitted were printed off on the day they were written and delivered.
On Behalf of Liverpool Victoria

19. The following submissions are made on behalf of Liverpool Victoria:

19.1. If there had been a change of accrual rate to 30ths, this would have been a substantial change in benefits. It would have been followed by formal member communication and a benefit statement, not by an internal note to which Mr Keen was not a party. The Trustees’ records show no reference to a change in benefits.

19.2. Mr Keen was sent a benefit statement, on leaving service in May 1999, calculated on the basis of an accrual rate of 45ths. This was not queried at the time. Mr Keen has pointed out that the statement does not specify the 45ths accrual rate, but a change to 30ths would have been substantial and obvious. It is not accepted that Mr Keen would not have noticed the difference. Mr Keen had shown an active interest in the calculation of his pension benefits. It is not credible that he would not have noticed that the leaving service statement was calculated on a 45ths basis. The pension figure was less than £100 higher than the figure quoted for early retirement in March 1999, despite being deferred for nine years.

19.3. Mr Keen left less than 10 months after Mr P’s memorandum. It is not accepted that, if Mr P had intended to improve Mr Keen’s benefits to a substantial degree, he would not have formally communicated this to Mr Keen.

19.4. It defies belief that, having had a tussle with Mr Keen over his accrual rate, only six months after the Ombudsman had confirmed an accrual rate of 45ths, Liverpool Victoria would have decided to award Mr Keen 30ths, but had not communicated this to him.

19.5. Mr P’s memorandum was an internal document that was not actioned, approved or put before the Trustee Board for approval.

Copies of the minutes of the two Trustees’ meetings following the date of Mr P’s memorandum have been provided. There is no reference to a change in accrual rate for Mr Keen in either set of minutes.

19.6. It is not accepted that the memorandum conferred, or was capable of conferring, any rights on Mr Keen. It is not clear how a lack of implementation can constitute maladministration, bearing in mind that Mr Keen was unaware of the note while he worked for Liverpool Victoria and the note relates to the SMA Scheme, in relation to which neither the sender nor the recipient had any authority or any role.

19.7. Mr P was a director of Frizzell Financial Services Limited and Mr W was the Pensions Manager for Liverpool Victoria. The Frizzell Scheme merged with the LV Scheme in March 1997. The memorandum might apply to Frizzell benefits, but it is not credible that it was exchanged between them in relation to SMA benefits. This was a company in relation to which neither Mr P nor Mr W had any authority and the transfer of SMA benefits into the LV Scheme happened nearly a year later.
19.8. Mr P and Mr W have been contacted and neither have any recollection of the memorandum or the discussions to which it refers.

19.9. Why did Mr Keen only produce Mr P’s memorandum in 2004? It is not credible that someone who was agitating for 30ths accrual, and had brought a case to the Ombudsman on that basis in 1997, would not know about an award of 30ths in his favour.

19.10. They had not seen the information Mr Keen provided in March 1999, which caused his benefits to be recalculated on a 30ths basis. (Copies of the documents Mr Keen says he provided (see paragraph 12) were sent to Liverpool Victoria’s representatives during the investigation of his application).

19.11. The exchange of e-mails between the pensions department and Mr Keen in March 1999 is curious. There are two versions of an e-mail dated 26 March 1999, in which Mr Keen was given the figures calculated by reference to a 30ths accrual rate. The wording is slightly different in each, suggesting that one has been falsified. There are other, chronological discrepancies in the exchange of e-mails, including a reference to Monday 23 March 1999 (rather than 22 March 1999).
CONCLUSIONS
20. The change from an accrual rate of 45ths to one of 30ths represents a significant enhancement to Mr Keen’s benefits. The Frizzell Scheme Rules do provide for the Principal Employer (Frizzell) to grant an increase in the amount of pension or other benefit payable in respect of a member (Clause 16) (see Appendix) with the consent of the Trustees. Equally, the Rules of the LV Scheme provide for the Principal Employer to request an increase to a member’s benefits (Clause 16).
21. The only evidence which supports Mr Keen’s claim that there was an agreement to change the accrual rate, which applied in his case, is the memorandum from Mr P and the e-mails from the Staff Pensions Department in March 1999. I have considered the documentation, which Mr Keen says he sent to the Staff Pensions Department in March 1999 and which, he suggests, caused them to recalculate his benefits on the 30ths basis. There is nothing in those documents (which did not include Mr P’s memorandum) which supports Mr Keen’s claim. Liverpool Victoria say that they have nothing else on their files to clarify why the Staff Pensions Department recalculated Mr Keen’s benefits.
22. At the time of Mr P’s memorandum, Mr Keen was a member of the LV Scheme. The Frizzell Scheme having been merged with the LV Scheme in March 1997. His benefits in the SMA Scheme had yet to be transferred. Under the LV Scheme Rules, the Principal Employer (Liverpool Victoria) could request an increase to a member’s benefits. I am not persuaded, however, that Mr P’s memorandum can be taken to be such a request. Liverpool Victoria have asserted that Mr P did not have the authority to act for them. Mr Keen disagrees because of Mr P’s position, but Mr P’s position was a Director of Frizzell not of Liverpool Victoria. Equally, if the enhancement was intended to apply to Mr Keen’s SMA benefits, Mr P could not act for SMA Ltd either. Despite the close relationship between the various companies, referred to by Mr Keen, they each had a separate legal identity. Mr P’s authority to act for the Principal Employer would only apply if the question concerned a benefit enhancement under the Frizzell Scheme. However, the problem with this scenario is that there is no evidence that the Trustees of the Frizzell Scheme gave consent to an enhancement of Mr Keen’s benefits. In addition, Mr Keen was not a member of the Frizzell Scheme at the time the memorandum was purported to be written.
23. I also find it surprising that, in view of Mr Keen’s obvious desire for an accrual rate of 30ths, that this enhancement was not communicated to him in any way at the time. Mr Keen has confirmed that he was not party to any discussions between Mr P and Mr W. He cannot recall exactly when he first saw a copy of the memorandum from Mr P. There is nothing else to indicate that there was ever an agreement to change Mr Keen’s accrual rate to 30ths.
24. I tend to agree with Mr Keen, that the previous Ombudsman’s determination does not have an immediate bearing on his current application, given the extent to which events referred to here occurred after that determination. I can, however, see the point that Liverpool Victoria were trying to make, i.e. that it would be odd, having resisted Mr Keen’s claim for 30ths up to April 1997, that either they or the Trustees of the SMA Scheme would have agreed to just such a claim only a few months later.
25. Whichever of the three schemes Mr Keen belonged to, Mr P’s memorandum, alone, is insufficient to establish a change to Mr Keen’s entitlement under any of the schemes.

26. I have also considered whether there was a separate agreement, on the part of Frizzell, but I am not persuaded that this can be the case. The memorandum, itself, does not suggest that this was the intention and, at the time the memorandum was purported to have been written, Frizzell had been acquired by Liverpool Victoria and an agreement of this kind would have had to have come from them.

27. It is perplexing that the Staff Pensions Department should have recalculated Mr Keen’s benefits on a 30ths basis in March 1999 and then, just two months later, reverted back to a 45ths basis. If the only documents they had been provided with by Mr Keen, at the time, were those he has provided for me, I can see no reason for the recalculation. The only document which currently exists to suggest an entitlement to a 30ths accrual rate is the 1997 memorandum and Mr Keen is unable to recall when he saw this document. He has not suggested that this was amongst the documents he sent to the Staff Pensions Department in 1999.
28. Disappointing though this will be to Mr Keen, I am unable to find that there is sufficient evidence to support his claim for benefits calculated on the 30ths accrual basis. I do not uphold his complaint.
CHARLIE GORDON

Deputy Pensions Ombudsman

27 February 2008

APPENDIX 1
Trust Deed and Rules

The Frizzell Group Pension and Life Assurance Scheme

29. The July 1994 Supplemental Definitive Deed and Rules contained provision for discretionary benefits as follows:
“16. (A) Upon payment of such additional contributions (if any) as may be required under Rule 5 (Employer’s Contributions), The Principal Employer may grant under the Scheme, with the consent of the Trustees, such of the following benefits, consistent with approval of the Scheme under the Act and subject to Sub-rule 32(A) (Inland Revenue limitations), namely:
(1) an increase in the amount of any pension or other benefit which may become payable to or in respect of a Member …
The amount of any benefit under this Sub-rule and its terms and conditions shall be notified in writing by the Trustees to the person by reference to whose service the benefit applies or to the person to whom the benefit is to become payable …”

The Liverpool Victoria (1994) Staff Pension Scheme
30. The August 1996 Supplemental Deed contains provision for discretionary benefits as follows:

“16.
BENEFIT INCREASES AND DISCRETIONARY PENSIONS
At the request of the Principal Employer, but subject to payment of any additional contributions the Actuary requires, the Trustees shall:

(a) increase any of the benefits under the Scheme;

(b) provide a pension of another relevant benefit for any person:

(i) who is in receipt of or has been promised a pension or another relevant benefit by one of the Employers; or

(ii) who is or has been employed by one of the Employers or any predecessor on business of one of them; or

(iii) who is the spouse or dependant of …

unless Approval would be affected …”

APPENDIX 2

A letter from SMA’s Managing Director, dated 20 February 1995

31. The letter was addressed to Mr Keen and explained the introduction of the contributory pension scheme, from 1 April 1995, and the introduction of new terms and conditions of employment. Mr Keen was told that his new grade would be ‘F’. The letter stated,

“The pension arrangement will provide benefits which are broadly the same as those provided by the SMA Holdings Limited Scheme at present ... For those members electing to accept the revised pension arrangements, the new scale of benefits will apply to benefits earned in respect of pensionable service prior to 1 April 995 as well as those earned for future pensionable service.”

32. The appendix to this letter contained a comparison table between the non-contributory and the contributory schemes. With regard to benefit accrual for “Alpha Grades”, the table stated,

	Pension at NRA

Members in service 1.4.95

Joiners post 1.4.95
	⅔ x FPS or N /30 x FPS if less


	⅔ x FPS or N /30 x FPS if less

or N/45 x FPS if less


SMA Questions and Answers, dated 7 February 1996

33. This document related to the sale of Frizzell. The only reference to pension matters concerned scheme funding and stated,

“The SMA pension scheme will be taken into the Frizzell scheme and any short fall in the funding made up.”

SMA Ltd Change in Terms and Conditions of Employment, dated 23 January 1997

34. This letter was addressed to Mr Keen. The only reference to pension matters was,

“Planned Pension Change
The Inland Revenue have given their permission for SMA to become a participating employer in the Frizzell Pension Scheme. This means that both ‘immediate transferees’ and ‘deferred transferees’* can be invited to join the Frizzell Pension Scheme.”


* A reference to the timing of staff transfers between SMA and Frizzell.
Executive Proposal for Consolidated Terms & Conditions of Employment, dated 27 November 1996

35. This was in the form of a table. The only reference to pensions matters is to the normal retirement age and confirmed that there would be no change.

A “Pensions Special” issued by Frizzell on 24 February 1997

36. This was addressed to “Members of the Frizzell Group Pension and Life Assurance Scheme and explained the merger between the Frizzell Scheme and the LV Scheme. Members were told that they would not suffer any reduction in benefits earned but would gain the same improvements outlined in the 1998 newsletter to SMA Scheme members.
The August 1998 “Pensions Special Newsletter”

37. Addressed to “contributing members of the SMA Holdings Limited Pension Scheme at 31 December 1996”, this document included a question and answer section and a statement from the Actuary, to the effect that the transfer proposals would not result in a reduction in members’ accrued benefits. In answer to the question “What effect does this transfer to the LV Scheme have on my actual pension benefits?”, the document stated,

“All your pension benefits earned under the SMA Scheme will be maintained and you will receive full recognition of your SMA service. In addition there are two small improvements:

i) There will be improved rates of exchanging pension for tax free cash lump sums ...

ii) When your pension is in payment the minimum level of pension increase ... will apply to the whole of your pension ...”

� Liverpool Victoria say that Mr P’s job title was Group Director Finance and Administration.
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