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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicants
	:
	Mr M D and Mr M R Watts

	Scheme
	:
	Merchant Investors SIPP 212

	Respondents
	:
	Merchant Investors Assurance Company Limited (MI)


MATTERS FOR DETERMINATION

1. Mr M D Watts and Mr M R Watts assert that MI failed to manage the purchase and construction of a property on behalf of their SIPP in an appropriate manner, resulting in them sustaining financial loss, together with distress and inconvenience. In particular:

1.1. MI delayed instructing solicitors in respect of the purchase of the land upon which the development was to be built.

1.2. MI failed to manage their solicitors appropriately, allowing them to deal with matters in a slipshod manner, e.g. not dealing with the leases and JCT
 contract in parallel; thereby saving time and money.

1.3. MI failed to deal with the JCT contract appropriately and failed to get a signature from the main contractor.

1.4. MI did not draw down the full balance of the bank loan and failed to proceed with further agreed funding, including not returning paperwork to the bank.

1.5. MI failed to communicate with the bank on a number of occasions. They ignored letters reminding them of payments for interest and did not follow the rules for overdrawn accounts.

1.6. MI ignored instructions not to pay professional fees until the invoices had been seen by Messrs Watts.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Background

3. Mr M D Watts and Mr M R Watts are directors of Plant Zone Limited (Plant Zone). On the advice of their financial adviser, Westcourt Financial Services Ltd (Westcourt), they decided to set up a SIPP, by transferring funds from other arrangements, and use the transferred funds, together with a loan and additional contributions, to purchase some land and develop a number of business units; one of which they would rent for Plant Zone. The property in question was being sold by Chesterfield Borough Council (Chesterfield).

4. The MI SIPP is an insured arrangement. Assets are held a self invested fund, which is linked to a personal pension policy. The legal and beneficial ownership of the assets is vested in MI. Policyholders, such as Messrs Watts, have no legal or beneficial interest in the assets of the fund, but have a right to contractual benefits arising out of the policy, which is linked to the self invested fund.

5. The complaints that Messrs Watts have brought to my office all relate to allegations of inefficiency, delay and incompetence by MI in dealing with the land purchase and subsequent development. I have been provided with extensive papers and submissions which it would not be possible to set out in any detail here. The parties all have copies of all the documents and submissions. The key events are as follows.  A more detailed chronology is set out in the appendix.

6. MI appointed Douglas Jones Mercer (DJM) to act for them in the purchase of the land and the arrangement of the leases. Messrs Watts appointed Woodhead & Hoole (W&H) initially and, later, Fitzgerald-Harts (Mr L Stout (LS)). The property valuations were prepared by Bothams Mitchell Slaney (Bothams). The development was undertaken by Edgedale Developments Limited (Edgedale). MI appointed Bryan & Partners (B&P) as the quantity surveyor for the project.

7. Messrs Watts signed a SIPP application form and a request to purchase property form on 31 January 2003. The forms were received by MI on 7 February 2003. The policies commenced on 27 May 2003.

8. During July 2003, there were exchanges of correspondence and telephone calls between MI, Westcourt and Messrs Watts concerning the purchase price of the land, the valuation and the building costs. On 24 July 2003, MI informed Mr Watts that they were waiting for the loan facility letter from NatWest. On 4 August 2003, MI confirmed that they had not, as yet, instructed solicitors.
9. NatWest wrote to MI on 1 September 2003 confirming their agreement to the loan. This was not a formal offer. MI instructed DJM on 2 September 2003. NatWest sent the loan agreement to MI on 24 October 2003. MI returned the agreement on 29 October 2003, together with amendments.

10. DJM sent the draft lease to W&H on 11 November 2003.

11. There was further discussion between MI and Mr Watts, during November 2003, concerning the lease and the building works. On 8 December 2003, W&H wrote to DJM enquiring (amongst other things) about a break clause in the lease; although they did not know how this might be drafted.

12. On 17 December 2003, Chesterfield completed the enquiries form for the purchase of the land. Contracts were exchanged on 20 January 2004, but it transpired that Chesterfield could only complete on Fridays. Completion was achieved on 23 January 2004.

13. There was further discussion concerning the leases between MI and Mr Watts during February 2004. NatWest sent a loan facility letter to MI on 27 February 2004. MI queried this because one of the amendments they had requested did not appear to have been made.

14. LS sent the amended lease to DJM on 17 March 2004. On 22 March 2004, Edgedale wrote to Mr Watts saying that, following further discussion, they had arrived at a definitive design and final costs. NatWest sent a revised loan agreement letter to MI on 26 March 2004. MI sent a signed copy of the loan facility letter to NatWest on 21 April 2004.

15. There was further discussion concerning the lease during May and June 2004. Further amendments were requested by Messrs Watts and DJM suggested that these be done manually.

16. B&P wrote to MI on 1 September 2004 confirming completion of the development and requesting the final payment, which they said was due for payment after six months (the Defect Liability Period). Final payment was made on 16 August 2005, after Messrs Watts had confirmed that all ‘snags’ had been dealt with.

SUBMISSIONS

Messrs Watts

17. Messrs Watts submit:

17.1. The project funding was not short, but became so when the fourth unit was confirmed. Further funding was agreed with NatWest and was well within HMRC limits. MI allowed funding to become short because they failed to draw down arranged funding for over 18 months, during which time they charged 3% over base rate against the agreed amount of 1.5% over base rate.
17.2. MI refused to draw down additional funding on the grounds that they needed to confirm that it was within HMRC limits. This went on for several months and, in that time, the offer of further funding had lapsed. They were told by NatWest that MI had not returned the paperwork for the original funding.

17.3. NatWest made another offer, but this was not drawn down and there was concern that it would be affected by new rules coming into force.

17.4. They had been in negotiation with two local businesses, who were keen to become tenants. This would have meant that the units would have been fully let on completion. One of the businesses eventually went elsewhere because of the delay. They would not have been able to do this if the leases had been dealt with on a more urgent basis. As a result, income was lost and costs incurred in fruitless negotiations.

17.5. The fees quoted by MI’s solicitor at the outset were around £1,500, but were close to £5,000 when paid. They asked to be advised before any fees were paid, but at no time did they ask MI not to pay any fees. It would have been acting in the members’ best interests if MI had discussed the amount of the fees with them before paying them. It may have been the case that a substantial part of the fees had been generated by MI’s inexperience in dealing with developments and should have been paid by them.

17.6. They dispute that the project start date was the end of March 2004. It was initially intended to be around the last two weeks in November 2003.

17.7. The additional costs for steelworks referred to by Edgedale were the result of changes to Building Regulations; the costs they have claimed for were purely due to increases in the price of steel.
17.8. They had advised MI verbally about the incomplete work on the first floor.

17.9. Had they not got involved with the project, there is no knowing how long it would have taken and at what extra cost. At no time where they told that MI would only provide a “wrapper” for the project.

17.10. They advised MI that a quantity surveyor was required and suggested that they locate one based in the area. They sought quotes and informed MI. Some time later, MI said a quantity surveyor was needed and agreed to one of their quotes.

18. Messrs Watts have also submitted statements from Westcourt, Fitzgerald-Harts and NatWest. These are summarised in Appendix 2.

Merchant Investors

19. MI submit:

19.1. They did not have a standard service agreement at the time. Details of the commercial property facility under their SIPP arrangement were set out in the Product Brochure and the notes to the Request to Purchase a Property form (see Appendix 3).

19.2. Their SIPP arrangement is unusual in that it is an insured rather than a trustee based arrangement. This means that Protected Rights funds can be self invested as well as non-Protected Rights funds. They believe that this is the prime reason for Messrs Watts’ IFA recommending MI, because it is unlikely that they would have been able to fund the development without the Protected Rights funds.

Preliminaries

19.3. Before they were in a position to instruct solicitors, they needed to ensure that:

(i) There was adequate funding in place, including a loan facility letter;

(ii) There were no environmental issues with the land; and

(iii) Planning permission had been granted for the proposed development.

19.4. The loan facility letter was not received until 10 September 2003, confirmation of the environmental issues was not received until 11 September 2003 and they were advised on 2 September 2003 that planning permission had been received.

19.5. Questions were raised as early as March 2003 regarding how the proposal was to be fully financed, because it did not appear to be viable from the available information. The funding of the development was potentially short and there was insufficient evidence that the rental income would be sufficient to meet the loan repayments.

19.6. The maximum loan permitted by HMRC, at that time, was 75% of the cost of the development; their own maximum was 70%. The balance of funding would need to be met from contributions and transfer values. This is the initial calculation they would perform for any case. They dispute that there was a lack of professionalism and say that they applied the same principles to this case as to any other commercial property purchase.

Instructing solicitors and acquisition of land

19.7. They instructed DJM on 2 September 2003. They had used DJM on a regular basis for property transactions. DJM requested documentation from W&H, but as at 22 September 2003 had not had a response. On 24 November 2003, DJM advised that they expected to have finalised the contract and transfer deed in the next day or so. Chesterfield, however, did not respond until 16 December 2003. The intervention of Christmas and the availability of signatories at Chesterfield meant that completion did not occur until 23 January 2004.

Contract with developer and appointment of quantity surveyor

19.8. Until the land had been acquired, they could not proceed with the development. They were not advised as to who the developer would be until 25 November 2003. Messrs Watts, however, had been in discussion with Edgedale earlier in 2003.

19.9. In a letter to Messrs Watts dated 12 August 2003, Edgedale indicated that the costs for steel and cladding had risen because of a change to building regulations. They also indicated that they had prepared the necessary plans and drawings.

19.10. On 20 January 2004, just prior to completion on the land, they received a minor works contract from Edgedale, which was forwarded to DJM. DJM advised that this came within the remit of the quantity surveyor. B&P were appointed on 10 March 2004 and indicated that a minor works contract was not appropriate. Final costs for the project were sent to Messrs Watts by Edgedale on 22 March 2004. Those costs had increased to £218,500 because of a revised brief from Messrs Watts, It was agreed that the start date for the construction work would be 19 April 2004. They returned the signed contract to B&P on 16 April 2004.

19.11. All of the staged payments had to be approved by NatWest. The final version of the loan facility was not received from NatWest until 20 April 2004.

19.12. The JCT contract was returned via the Quantity Surveyor. They did not ask him to provide them with a copy signed by the developer and this was an administrative oversight on their part. It had no impact on the completion date of the project.

19.13. The project start date was stated to be the end of March 2004. It commenced only three weeks later than originally intended, on 19 April 2004, and was completed on 24 August 2004. In any development, it would be prudent to allow for slippage and contingencies. They dispute that they delayed the project by five months.

Leases

19.14. Their standard requirement is for a head lease to be in place over the entire property and for sub leases to be granted. This is the basis upon which the original draft lease was issued. This was subsequently changed, at Messrs Watts’ request, and they agreed to have separate leases for each business unit, although the rental income to service the loan repayments had not been secured.

19.15. Once the development phase had been completed, they, as freeholder, would be in a position to grant leases over the four units. A draft agreement for lease, incorporating a draft lease in respect of unit one, was sent to W&H on 11 November 2003. Plant Zone did not exchange on the agreement to lease until 25 June 2004.

19.16. With regard to the potential tenants for units three and four, they were advised that this might be Laserfriend by Mr Watts in an e-mail dated 17 February 2004. DJM wrote to them, with draft agreements for lease, on 4 June 2004, but no response was received. Laserfriend had obviously changed their minds and they do not see how they can be held responsible for this.

19.17. They were advised, on 7 July 2004, by Mr Watts that he had arranged to let unit two to Ideas in Automation. A lease was sent to W&H on 12 July 2004. An amended lease was returned to DJM on 17 August 2004. It was then agreed that Ideas in Automation would lease unit four not unit two.

19.18. Messrs Watts found Record Power to take the leases for units two and three in February 2005. These leases were completed in March 2005.

Bank Loans
19.19. The Bank agreed in principle to loan £131,000 to MI on 1 September 2003. There was considerable correspondence between themselves and the Bank prior to the issue of a loan facility letter for £171,000 on 16 April 2004.

19.20. It took from July 2003 to April 2004 to get the loan facility letter agreed. They were initially advised that that the lender would be the Bank of Scotland; this was changed to NatWest. Communications were opened with NatWest immediately and continued until the loan agreement was in an acceptable form. They had given NatWest the information required to produce the loan facility letter, but incorrect versions were provided by the bank on more than one occasion. They then had to provide further information before the stage payments were released, which caused inconvenience to them and to the developer.

19.21. Due to the funding position, the Bank agreed to amend the loan to £203,000 in September 2004. It is not clear from their files why the additional £33,000 was not accepted by them and drawn down. It appears that there were some concerns that HMRC rules might be breached.

19.22. Under the terms of the original loan agreement, dated 21 April 2004, repayments plus interest were not due to commence until seven months after the first tranche of loan was drawn down (9 January 2005) (clause 6.1). However, NatWest claim that interest was payable quarterly from the outset (clause 4.2). They believe that this is a debateable point and that the loan agreement is not clear.

19.23. As a result of alleged late payment of interest, additional interest of £46.83 was incurred.

19.24. A further loan facility letter for £36,000 was sent to them in June 2005. Following their request for amendment, a further loan facility letter was sent to them on 22 August 2005 and accepted by them on 25 August 2005. An amount of £35,424 was subsequently drawn down on 5 April 2006.

Funding issues
19.25. The fund first went into deficit on 19 August 2004, following a payment of £40,203.35.

19.26. They accept that, had the additional funding of £33,000 been accepted and drawn down, the fund would have remained in a positive position until 11 January 2005. Also, had they drawn down the additional funding of £36,000 in August 2005, the fund would have reverted to a positive position at that time.

Claims for financial redress
19.27. In response to the claim put forward by Messrs Watts, MI submit:

Utilities
£331.75

An amount of £651.75 was credited to the fund on 14 June 2005

Steelworks 
£4,595.00

These additional costs were highlighted in Edgedale’s letter of 12 August 2003. The development costs were in line with Edgedale’s final quotation dated 22 March 2004.

Potential rent repayment 
£4,536.72

A cheque for £4,485.00 was sent to Plant Zone on 24 August 2006. Messrs Watts were aware of the uncompleted work on the first floor offices, but did not advise MI accordingly.

Solicitors’ fees
£2,803.55

DJM provided them with a schedule of estimated fees in September 2003 (£1,696.19), which included conveyancing the land and the mortgage work for the Bank. An interim invoice was received in May 2004 (£2,293.39), which covered 11 hours work and included dealing with the leases, which had not been included in the estimate. A further invoice for the period June to October 2004 (£2,715.75) covered 17½ hours work and covered additional work on the leases and the granting of an easement in respect of the electricity supply. £5,403.14 was paid to DJM in November 2004 in respect of the two invoices and a sum of £394 payable to the electricity supplier’s solicitors. The sum of £4,697.55 (net of VAT) was debited from the fund. DJM have explained that the reason for the increase in fees was the complexity of the transaction and the additional work not included in the estimate.

When Messrs Watts signed the Request to Purchase a Property form, they authorised MI to pay and deduct legal fees without further instruction.

Given the amount of work involved, they were satisfied that DJM’s bill was fair and reasonable.

Loss of rent
£16,158.35

They believe that they acted at all times with due expediency. The delay in respect of the lease for unit one was of Messrs Watts’ making. The other leases were put in place once Messrs Watts had found firm tenants who were prepared to enter into an agreement for lease. Even if the land acquisition and the development could have been completed sooner, which they dispute, there is no guarantee that there would have been tenants for units two, three and four at an earlier date.

Shortfall caused by failure to adhere to instructions
£16,846.69

They accept that they were at fault in not drawing down the additional funding from NatWest. What this meant in practice was that MI funded the shortfall instead of the Bank. They currently charge interest at 3% over base rate on overdrawn funds. The interest charges (£1,241.04), plus an ex-gratia payment of £58.96 were re-credited to the fund in June 2005. The fund has, therefore, benefited from £1,300, which should be offset against the £46.83 charged for late payment. They have also waived their normal property fee of £750.

For the period up to the drawing down of the additional £36,000 from NatWest, the fund suffered an additional cost (interest) of £332.00, which it would not otherwise have done, had they drawn down the additional funds in 2005. In addition, the fund has suffered an additional cost of £716.18 (interest) as a result of the failure to draw down the final £3,292.27 from the original loan.

They would, therefore, be prepared to credit the fund with the amount £1,048.18.

Members’ costs
£14,040.00 (234 hours @ £60 per hour)

Messrs Watts conceived this development scheme primarily to provide business premises for their own business. It is clear from the documentation that they were intimately involved in every aspect. MI’s role was to provide the pensions tax wrapper and to facilitate the acquisition of the land and the development within that wrapper. They, therefore, reject the claim for costs incurred by Messrs Watts.

CONCLUSIONS

20. In arranging the SIPP and the development, both Messrs Watts and MI were, to some extent, on unfamiliar ground. It is plain from the file that Messrs Watts are knowledgeable businessmen capable of managing such a development – but using their pension arrangement to do so was novel as far as they were concerned.  MI had, it seems, relatively recently decided to enter the particular marketplace. As evidenced by the notes to the application form for the purchase of a property (see Appendix 3) and the absence of a standard service agreement for this type of arrangement, the project went some considerable way beyond the usual property transaction entered into by MI in respect of their SIPP arrangement. I note Westcourt’s criticism of MI for not having a service agreement for this type of development, but presumably they were aware of this when they recommended MI.
21. In my view, many of the problems that arose can be traced to this unfamiliarity and an accompanying lack of clear division of roles. At times, absence of certainty as to who was responsible for what is at the root of the problems. The same issue has kept the dispute alight, with each party blaming the other.

22. In a situation in which the exact responsibilities were not clearly spelt out, and Messrs Watt’s expectations have not been met, the measure of whether there has been maladministration must be whether MI administered the property purchase and development in such a way as could be reasonably expected of them as providers of a SIPP offering a property option. This is not a simple matter of picking one other provider and comparing MI with the service agreement offered by that provider.
23. The main areas of contention are that MI:

23.1. Did not instruct their solicitor earlier;

23.2. Did not deal with the JCT contract appropriately;

23.3. Delayed agreement to the leases;

23.4. Did not draw down the full amount of the loan;

23.5. Did not make payments on time; and

23.6. Ignored an instruction not to pay the solicitor’s fees without prior consultation.

24. MI did not instruct DJM until 2 September 2003. At that point, they had not received the formal loan agreement from the Bank; although they had just received a letter confirming the Bank’s agreement to the loan. Since the property purchase was dependent upon the Bank’s loan, it does not seem inappropriate to have waited until that had been confirmed before instructing DJM.

25. As indicated above, Messrs Watts have taken a somewhat inconsistent approach. On the one hand, they were driving the project (negotiating with the Bank and Edgedale), yet, on the other hand, they now seem to be expecting that much of this should have been done by MI. For example, Mr Watts wrote to MI, on 28 November 2003, saying that he assumed that they had produced plans for the contract with the builder; yet negotiations with the builder had been undertaken by Messrs Watts. In fact, the definitive design and final costs were not agreed, between Messrs Watts and Edgedale, until 22 March 2004. The evidence before me does not support the picture Messrs Watts now seek to paint of having been driven to intervene because of failures on MI’s part.
26. MI notified Messrs Watts that they required a quantity surveyor to oversee the project and it was Messrs Watts who sought quotes and supplied the names of surveyors to MI. It was the quantity surveyor who was needed to review the JCT contract, not DJM. At the beginning of April 2004, MI were waiting to receive the JCT contract from B&P. They returned a signed contract to B&P on 16 April 2004. It is true that they failed to obtain a signed copy of the contract from Edgedale at that time; they requested a signed copy in June 2005. However, there was no delay to the development as a result and, consequently, I can see no injustice flowing from this error. I am sure that MI would agree that management of the contract could have been tighter, but I would not go as far as to say that there was maladministration on their part in this aspect of the project.

27. It is a major point of contention between the parties that the leases took some time to put in place. The usual approach taken by MI is to have a head lease taken by the policyholder and for sub-leases to be arranged where the policyholder is not occupying the entire property. Messrs Watts did not want this arrangement. In fact, they changed their minds about what was required in the leases on a number of occasions and must, therefore, accept a degree of responsibility for the length of time it took to agree the leases.

28. As for dealing with the leases and the JCT contract in parallel, these were, in fact, two separate issues. The JCT contract was largely dealt with by B&P and the leases by DJM.

29. MI accept that they failed to ensure that the loan was fully utilised; as a result of which, the policy went into debit. They also acknowledge that certain payments to the Bank were not made at the time the Bank expected them, because they had placed a different interpretation on the terms of the loan agreement. MI have offered to pay £1,048.18 into the fund, which they believe represents the loss to the fund flowing from their actions. Having reviewed the offer by MI, I am satisfied that it addresses the injustice arising out of any maladministration in this respect.

30. I am also satisfied that it was not maladministration for MI to pay DJM’s fees without further reference to Messrs Watts. This was as agreed in the application to purchase the property. Those fees increased considerably from the amount initially quoted, but, as MI have explained, so did the amount of work involved. As beneficial owners of the property and the SIPP provider, it was for MI to satisfy themselves that the fees were reasonable.

31. With regard to the repayment of rent to Plant Zone, I am surprised that Messrs Watts wish to lay this at MI’s door. It was they who agreed with Edgedale that the first floor offices would be completed at a later date, without informing MI (though they now claim to have done so verbally). The tenant who has supposedly been paying rent at a higher rate than they should have, because this work was not done, is their own company. The end result is that their own company has received a refund of rent from their pension scheme. I do not find that there has been maladministration on the part of MI in this.

32. In summary, Messrs Watts conceived a project (advised by Westcourt) by which they would use their pension funds to provide offices for their business. The project entailed the purchase of some land and the development of a block of offices. The correspondence I have seen and, indeed, the way the project was managed indicates that Messrs Watts saw this very much as their own project. MI were there to facilitate the project, because Messrs Watts needed to be able to use the whole of their pension funds, together with a bank loan, and this was the only available way they could do this, at the time. However, despite the fact that they varied most aspects of the property purchase option offered by MI, they now wish to hold MI solely responsible for what they see unacceptable delays in bringing the project to a conclusion.

33. I said, at the outset, that the measure of maladministration was whether MI had administered the project in a way which could reasonably be expected of a SIPP provider. In commercial transactions there are often hiccups and frustrations. They do not automatically constitute maladministration that requires a remedy. My overall conclusion is that Messrs Watts’ expectations of what MI should or could do in the circumstances – given the extent of their own involvement – go beyond what could reasonably have been expected.
34. I uphold their complaint only to the extent identified above. I now translate MI’s offer into a direction.

DIRECTIONS

35. I now direct that, within 28 days of the date hereof, MI pay £1,048.18 into the SIPP fund for the benefit of Messrs Watts, together with simple interest at the rate quoted by the reference banks from April 2006, i.e. the date the final part of the loan was drawn down, to the date of payment.

TONY KING

Pensions Ombudsman

9 October 2008

APPENDIX 1

Chronology

31.01.03*
Messrs Watts sign a SIPP application form and request to purchase property form

07.02.03*
Forms received by MI Customer Support

06.03.03*
E-mail from MI to Westcourt. The financing does not appear to work, there is a £16,000 shortfall; borrowing cannot exceed 75% of the cost of the property/development

10.03.03*
Westcourt response; Messrs Watts prepared to make further contributions. Suggests JCT fixed price contract be put in place before exchange – if costs start to overrun, delay building part of property and pay more money in

14.05.03
Westcourt instruct MI to request transfer payments

27.05.03
Policies commenced

04/07/03*
MI request updated valuation on the basis of 4 units and ask for copy of previous valuation

05/07/03*
Bothams e-mail 2002 valuation report to MI – this raised a query about the purchase price of the land (£17,000) compared to the valuation (£32,500), but showed that the loan would be 70% of the anticipated value of the property after development

07.07.03*
Westcourt re-send 10.03.03 e-mail

08/07/03*
MI raise a number of queries, including price of land, with Westcourt. MI say that they require a head lease for each unit.

16.07.03*
Telephone conversation between Mr Watts and MI to explain difference in purchase price and valuation (mound removal), will be building 4 units not 3, will be done by JCT contract, does not want head lease, estimates work will start within 5 weeks of planning permission and take 16 weeks to complete

16.07.03*
Mr Watts writes to MI confirming telephone discussion. Says that he is in the final stages of finalising the costs for the building works and will forward a copy to MI when available. Confirms that the development is to be done by an unconnected local builder. Explains that NatWest are also waiting for the building costs. Wants separate leases for the individual units. Explains that he has discussed terms of purchase with the builder and that they are waiting for planning permission. Sets out anticipated costs and funding

24.07.03*
Response from MI to Mr Watts. They require someone to be appointed to oversee work, waiting for loan facility letter, note a problem with leases, need rental income to cover loan repayments

July and August 2003*
MI internal e-mails concerning HMRC requirements

04/08/03*
MI internal e-mails confirming solicitors not yet instructed, awaiting confirmation of loan amount

08/08/03*
Telephone conversation between MI and Mr Watts. Mr Watts meeting with NatWest. He has decided to go with 3 units. MI are advised that NatWest will have loan facility letter available in following week. Mr Watts wants a 15 year lease on unit 1, with a break clause (on completion of loan), and a monthly lease on unit 2

12/08/03*
Edgedale write to Messrs Watts with detailed proposals

19/08/03*
MI call NatWest re: loan letter.

20/08/03*
NatWest return call. Loan agreed, subject to preconditions. Will need to wait for person dealing with case to return from holiday

01.09.03*
NatWest write to MI confirming agreement to loan but not a formal offer, set out preconditions

02/09/03*
MI instruct DJM

08/09/03*
Bothams send updated valuation to MI

10.09.03*
DJM contact W&H asking if they can be sent documentation relating to the purchase

11.09.03
Chesterfield respond to W&H regarding environmental issues

22.09.03*
DJM tell MI that they have not heard from W&H

Unknown
W&H write to DJM

13.10.03*
E-mail from MI to DJM, Messrs Watts want to complete by end of month

24.10.03*
NatWest send loan agreement to MI

29.10.03*
MI return agreement with amendments and ask for flexibility on date by which loan must be drawn

03.11.03*
E-mail from MI to Mr Watts. DJM have contacted Council and have drafted lease

07.11.03*
E-mail from MI to Mr Watts, requesting plans and confirmation of builder. MI say they need to appoint a quantity surveyor to oversee work. They are awaiting revised loan facility letter.

11.11.03*
DJM write to W&H requesting planning consent, building contract, details of surveyor and building contract specifications and plans. DJM enclose a draft lease

20.11.03*
E-mail from DJM to MI, searches are complete, awaiting replies from seller, need to finalise sale agreement, waiting to hear from W&H, have received instructions from NatWest

25.11.03*
MI call Mr Watts, he is checking terms of lease, obtaining quotes for surveyor, confirms builder

28.11.03*
Mr Watts writes to MI, he assumes they have produced plans for the development for the contract with the builder and asks for a copy. Mentions that they are concerned that the builder’s quotation will change.

28.11.03*
Mr Watts calls MI to ask if letter of intent will suffice rather than agreement for lease. MI check with DJM and are advised that need agreement. DJM say amended contract has been sent to Council and transfer deed prepared

02.12.03*
Letter from B&P to Mr Watts quoting fee

08.12.03*
W&H respond to DJM, enclosing copy of planning permission, confirm builder, think MI and builder are dealing with appointment of surveyor, enclose copy of plans. With regard to the lease, they mention break clause – have no idea how such a clause could be drafted. Several other queries on lease

09.12.03*
MI call Westcourt about plans. They call NatWest to explain can only provide extracts of minutes and ask if they have plans – no. MI ring Mr Watts. Edgedale suggested as source of plans. Mr Watts has agreed changes to lease

10.12.03*
Messrs Watts write to MI. They have a number of suggestions concerning the lease, including: a 5 year term, a break clause, they become landlords’ agents to oversee maintenance. They think lease should have been made available in September.

12.12.03*
MI’s notes. Break clause can be achieved by side letter. Queries on sub-letting, landlord’s agents

17.12.03*
Council complete enquiries form

22.12.03*
MI meet with Mr Watts to discuss the terms of the lease. Various issues then sent in an e-mail to DJM

23.12.03*
Mr Watts notifies MI that after completion they will be using LS as their solicitor

09.01.04*
Mr Watts notifies MI that he has obtained a grant towards security fencing to be invoiced by the end of February and he is concerned that they will lose this if the purchase of land is not completed. MI confirm that the signed contract and executed transfer have been sent to DJM

13.01.04*
MI inform Mr Watts that they aim to complete on 16.01.04. Also say that do not have proper plans of site

20.01.04*
Contracts exchanged. Council will only complete on Fridays

23.01.04
Completion

28.01.04*
MI send LS details to DJM

09.02.04*
DJM confirm that they have written to LS

16.02.04*
Mr Watts e-mails MI, they have not agreed the terms of the JCT contract. His solicitor (LS) has been asked to draw up the lease documentation, why was this not done months ago. He wishes to agree all payments to professional bodies before payment is made.

17.02.04*
Mr Watts contacts MI to say they have instructed solicitor re: potential tenants for units 3 and 4 who have committed verbally to a 10 year lease. He says they have told them that they anticipate starting development during the latter part of March for completion towards the end of June. Tenants would expect to sign a lease on 1 August

17.02.04*
MI respond. They are happy for LS to draw up lease. They will ensure that JCT contract is vetted by the end of the week.

18.02.04*
NatWest send MI the loan agreement form

24.02.04
NatWest send loan facility letter to MI

27.02.04*
NatWest send further details of loan to MI

02.03.04*
MI send builders’ contract to DJM. DJM cannot comment, need surveyor

03.03.04*
E-mail from Mr Watts to MI, they are waiting for DJM to say if JCT contract terms are acceptable

09.03.04*
MI query loan agreement with NatWest, one of the amendments they had requested has not been made

10.03.04*
MI letter of appointment to surveyor

17.03.04*
LS sends amended lease to DJM

19.03.04*
MI suggest that just units 1 and 2 be built until there was an agreement for lease on the other two.

22.03.04*
Mr Watts says this is not possible. He says that if the leases had been sorted out earlier they could have got the prospective tenants to sign an agreement to lease. He complains that they are waiting for DJM?

22.03.04*
Builder writes to Messrs Watts – following discussions they have now arrived at definitive design and final costs

26.03.04*
NatWest send revised loan agreement form for increased loan to MI. They are preparing side letter

31.03.04*
MI request amendments to loan agreement and say they have not received a side letter relating to a feeder account

02.04.04 – 08.04.04*
Exchange of correspondence concerning contract with builder. MI waiting for contract from surveyor. Builder waiting for letter of instruction before ordering materials

16.04.04*
MI send signed contract to surveyor

21.04.04*
MI send signed copy of loan facility letter to NatWest

28.04.04*
Telephone conversation between MI and Mr Watts re: leases. Tenants want 5 year lease. MI say lease term must match loan term. Mr Watts wants to pay loan off within 7 years. MI suggest he takes over lease on all units and sub-lets. He does not want to do this. He will speak to bank.

06.05.04*
NatWest will accept a 5 year lease

10.05.04*
Stage 1 complete. Surveyor requests payment of £22,595.75. Received by MI on 11.05.04, paid by TT on 21.05.04

25.05.04*
Stage 2 complete. Surveyor requests payment of £64,014.80. MI cannot pay until loan money released

02.06.04*
Invoices sent to NatWest

03.06.04*
NatWest require confirmation that there are sufficient funds in the SIPP to meet the balance of cost. SIPP is in deficit by £1,130.68. MI ask IFA how this is to be met. They cannot use rent until lease is agreed

08.06.04*
NatWest agree to release £75,218 and send MI a CHAPS form. The form is completed and signed on 09.06.04*

11.06.04*
DJM inform MI that Messrs Watts have requested amendments to the lease. DJM suggest this is done manually

25.06.04*
Surveyor requests payment of £50,033.65. Agreement to lease exchanged with Plant Zone
06.07.04*
MI send signed CHAPS form to NatWest

21.07.04*
Surveyor requests payment of £27,829.95

27.07.04*
MI send signed CHAPS form to NatWest

13.08.04*
Surveyor requests payment of £40,203.35

23.08.04*
Money sent by TT

24.08.04*
Westcourt submit claim to MI on behalf of Messrs Watts for increased costs caused by alleged delay. They claim building work should have started on 01.09.03 and would have been completed on 31.01.04. They claim rent for 7 months £7,280, increased cost of steel £4,595, general utilities £682.34, meter boxes £320, time spent by Messrs Watts at £30 per hour for 20 hours

01.09.04*
B&P write to MI confirming completion and submitting the final invoice for £17,024.50, which they say is due for payment six months after completion (the Defect Liability Period)

14.06.05
MI write to Edgedale saying that they had never received a signed copy of the contract from them

16.08.05*
Final payment to Edgedale after Messrs Watts confirm that snags have been dealt with and payment can go ahead

December 2006
Messrs Watts contact MI concerning work to be done on the first floor.

MI initially agree to this by way of a Licence to Alter but Mr Watts says that it was part of the original contract and not completed at the time. MI contact Edgedale and B&P seeking clarification

23.03.07*
Letter from MI to Mr Watts confirming that they have heard from B&P that there was an agreement between Messrs Watts and Edgedale that the offices on the first floor would be completed at a later date and the price paid so far did not include this work. MI ask for quotations

30.04.07*
Telephone conversation between MI and Mr Watts. Work is being completed on the first floor that was not done as part of the initial development. He has agreed with the builder that they will do the work when it can be fitted in.

*Documents seen

APPENDIX 2

Westcourt

36. Westcourt provided Messrs Watts with a statement, in response to MI’s response to their application to me. They make the following points:

36.1. MI agreed to accept a transfer which was less than their minimum fund value. Westcourt confirmed that further contributions might be made to bring the fund up to the minimum value.

36.2. The bulk of the initial discussions were held between themselves and MI’s local representative, who would have been fully aware of the procedures involved in this development.

36.3. MI were obviously trying to generate new business. They waived the minimum fund value and accepted the development despite having first declined to undertake it.

36.4. MI should have had a standard service agreement at the outset for this type of plan. Other providers of SIPP have in depth property guides and other information outlining how they will deal with the purchase of a commercial property

36.5. They recall that it took a long time for DJM to approve changes to the lease.

36.6. They would have expected MI to request plans from the builder, given that they were to be the owner and developer of the property; the policyholders are merely members of the Scheme.

36.7. They dispute that MI are experienced in commercial property purchase and agree that they have limited experience in property development.

36.8. MI have been allowing SIPP since 1989 and should have relevant experience.

36.9. They agree that the members signed an application form to purchase the property, but consider that common sense and due diligence mean that MI should have spoken either to them or to the members before paying the solicitors’ fees, when these were three times the amount quoted.

Fitzgerald-Harts

37. In their statement on behalf of Messrs Watts, Fitzgerald-Harts make the following points:

37.1. Despite having been notified, in June 2003, that agreement to buy the site had been reached between Messrs Watts and Chesterfield and despite having been informed of the grant of planning permission, on 2 September 2003, MI failed to promptly instruct solicitors. DJM then failed to make contact with the Chesterfield until 3 November 2003.

37.2. It is their opinion that the seven and a half months taken to complete the land acquisition was unnecessarily lengthy in view of the fact that this was a straightforward land acquisition with no related sale.

NatWest

38. NatWest wrote to Messrs Watts, on 3 March 2008, saying,

38.1. Negotiations commenced initially between the Bank and Messrs Watts in 2003. Communication between the Bank and MI commenced in July 2003.

38.2. Initially a loan of £131,000 was agreed in September 2003. This was increased to £171,000.

38.3. MI provided the Bank with the necessary architect’s certificate and second builder’s invoice on 2 June 2004. A CHAPS payment of £75,218 was sent to MI on 9 June 2004. Two further CHAPS payments of £58,789.54 and £32,700 were sent to MI on 7 July 2004 and 28 July 2004 respectively. These took the loan balance to £166,707.73.

38.4. Under the terms of the loan agreement, MI were to make interest only payments to the Bank for the first six months of the agreement and then make monthly repayments of capital and interest of £1,417.69, commencing on 9 January 2005.

38.5. The first interest payment of £1,940.99 (due on 30 September 2004) was not paid. The Bank sent letter to MI on 10 and 29 November 2004 requesting payment, but received no response.

38.6. The second interest payment (due on 31 December 2004) and the first capital and interest payment (due on 9 January 2005) were also not paid.

38.7. MI paid £5,978.62 to the Bank, on 19 January 2005, bringing all arrears up to date and they have maintained monthly payments since. The Bank calculated that additional interest of £46.83 was incurred as a result of the late payments.

38.8. In July 2004, the Bank agreed to increase the loan to £203,000, together with a loan for £23,000 to be repaid in four months. Agreement forms were sent to MI, but were not returned so the loans were not drawn.

38.9. In April 2005, at the request of Westcourt, the Bank agreed a further loan of £36,000. An agreement form was sent to MI on 1 June 2005, together with a request for a CHAPS authority and a fee of £576. MI returned the agreement form without the CHAPS authority or the fee. The Bank wrote to MI, on 31 August 2005, requesting the CHAPS authority and the fee. MI sent the CHAPS authority on 31 March 2006. The Bank sent £35,401 to MI, on 5 April 2006, having deducted the fee of £576.

APPENDIX 3

Scheme Literature

39. The notes to MI’s ‘Request to purchase a property’ form state,

“Commercial property as an asset of self-invested fund
1.
Before deciding to invest in a property, you should consider the costs associated with buying, valuing, maintaining and selling a property, all of which are deducted from your fund ...

2.
If you wish us to purchase a property for your fund you should first check that it meets the criteria for an acceptable fund investment ...

3.
We will need an independent valuation ...

4.
Provided that the property meets the ‘Standard Criteria’ (and that for pension policies the proposals comply with Inland Revenue conditions) we will instruct our solicitors ...

Summary of criteria to be met for a real property as a fund investment

Commercial property is generally acceptable as an investment of a personal or self invested fund. As the property would be owned by [MI] we have to apply some conditions to ensure that the property would be an acceptable asset as well as comply with Inland Revenue rules ... Our prior agreement must therefore be obtained to any real property purchase to ensure that it does not infringe any regulations or leave us exposed to any abnormal risk and you should agree any proposals with us at an early stage. The conditions are –

(i) It must be commercial property ...

...

(v)
The entire property must be leased to one tenant on commercial terms and on a full tenants repairing and insuring basis, normally for 15 years or more ...

(vi)
Major development is not permissible ...”

� JCT – Joint Contracts Tribunal Ltd. Established in 1931, JCT Ltd produces standard forms of contract, guidance notes and other standard documentation for use in the construction industry.


� These had been requested in the April in error but MI have since credited the policies with the difference in value.
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