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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs B Davies

	Scheme
	:
	Local Government Pension Scheme

	Respondents
	:
	1. Dudley Metropolitan Borough Council
2. West Midlands Pension Fund


MATTERS FOR DETERMINATION

1. Mrs Davies complained about the decisions of Dudley Metropolitan Borough Council (the Council) and West Midlands Pension Fund (the Fund) to refuse her application for early retirement on the grounds of ill health.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT LEGISLATION

3. Regulation 27 of the Local Government Pension Scheme Regulations 1997 (the Regulations) provides:  
“Ill-health
(1) Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.  
(2) The pension and grant are payable immediately.

(5) In paragraph (1)-
"comparable employment" means employment in which, when compared with the member's employment-
(a) the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member's ill-health or infirmity of mind or body; and
(b) the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member's employment; and
"permanently incapable" means that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday. 
4. Regulation 97 of the Regulations provides:

“First instance decisions

………………
(9) Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine  as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.
(9A) The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that-
(a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and 
(b) he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer or any other party in relation to the same case. 
(10) If the Scheme employer is not the member's appropriate administering authority, before referring any question to any particular registered medical practitioner under paragraph (9) the Scheme employer must obtain the approval of the appropriate administering authority to their choice of registered medical practitioner.
………………

(14) In paragraph (9)-

(a) "permanently incapable" has the meaning given by regulation 27(5), and 
(b) "qualified in occupational health medicine" means-
(i) holding a diploma in occupational medicine (D Occ Med) or an equivalent qualification issued by a competent authority in an EEA State; and for the purposes of this definition, "competent authority" has the meaning given by the General and Specialist Medical Practice (Education, Training and Qualification) Order 2003; or

(ii) being an Associate, a Member or a Fellow of the Faculty of Occupational Medicine or an equivalent institution of an EEA State.”
MATERIAL FACTS

5. Mrs Davies was employed by Dudley Metropolitan Borough Council in 1990 as a Kitchen Assistant at Gigmill Primary School.
6. In 2002, Mrs Davies commenced a period of sick leave.  When her absence had exceeded six months, the Council referred her to its Consultant Occupational Physician, Dr Poole.  Following his examination of Mrs Davies on 28 February 2003, Dr Poole wrote to the Council on 11 March 2003 and said,
“[Mrs Davies] told me that she was troubled by variable pain in her lower back, neck, hands and knees.  Sometimes the pain radiated into her legs and caused her ankles to swell.  She had had treatment in the form of tablets, physiotherapy and acupuncture.  Despite her problems she managed to keep relatively active by going shopping, doing housework and her own cooking.  More recently she had become depressed and her GP was treating her with antidepressant medication.

On examination, movements of her lower back were severely restricted but there was no evidence of nerve entrapment.  Her blood pressure was normal and a urine test was satisfactory.  She was moderately depressed.  A recent X-ray of her back had shown some arthritic changes in keeping with her age.

Mrs Davies has become depressed and this is enhancing her awareness of normal body aches and pains.  She is having appropriate treatment and I have advised her to keep as active as possible.  You may need to review her contract on capability grounds.”

7. On 13 June 2003, Mrs Davies was dismissed from her employment on the grounds of capability because she was unable to perform her duties.  A letter from the Council dated 16 June 2003 advised Mrs Davies that her official leaving date would be 30 June 2003 and stated, 

“As suggested by Dr Poole and agreed by yourself, it is considered that you are unfortunately, unable to return to your post as Kitchen Assistant at Gigmill Primary School…

…I sincerely hope your health improves to enable you to recommence work.”

8. Mrs Davies did not appeal against the decision to dismiss her from her employment.
9. On 11 June 2004, Mrs Davies wrote to the Council and requested early payment of her deferred benefits because she said her condition had deteriorated considerably in the previous 12 months.  The Council replied to her on 15 June 2004 and advised that, in order for her benefits to be released, it was necessary for her to satisfy the Council’s Occupational Health Consultant that she was permanently incapable of returning to her former or comparable employment with the Council.  
10. On 13 August 2004, the Council wrote to Mrs Davies’ GP and asked her to provide a report outlining Mrs Davies’ diagnosis, treatment, any resultant disabilities and prognosis resulting from her condition.  The GP did not respond.

11. The Council also wrote to Dr Poole on 13 August 2004 advising him of Mrs Davies’ application and enclosing “Form M1”, which is a medical report to be completed by an independent medical practitioner “as to whether or not a member is permanently incapable of discharging efficiently the duties of his/her employment or any other comparable employment with his/her employing authority because of ill-health or infirmity of mind or body”.  
12. On 18 August 2004, Dr Poole advised the Council that, because it had been 18 months since he had last examined Mrs Davies, he would need to re-examine her before he was able to make any recommendations about her eligibility for benefits.
13. Mrs Davies was examined by Dr Bashir, Registrar to Dr Poole, on 10 September 2004, and he completed Form M1 on 21 September 2004.  His case notes recorded in part four of Form M1 were,

“a) Diagnosis(es)
Mechanical (non-specific) back pain secondary to osteoarthritis of the spine.

b) Present Condition (including relevant clinical findings and the practical effects of disabilities which prevent the applicant from returning to work)
When last seen on 10 September 2004 she was complaining of pain in the lower back which was aggravated by activities such as sitting, standing and bending.  She had been off work for the past two years.

Examination showed a limited range of movements in her lumbar spine but no evidence of radiculopathy.  There were signs of abdominal illness behaviour.  A recent x-ray of her lumbar spine and hips showed no abnormalities in the hip joints but some evidence of osteoarthritis in the lower aspect of the lumbar spine.

c) Treatment (current, past and proposed)

She is receiving treatment from the orthopaedic surgeons and the pain clinic in the form of analgesics and facet joint injections to her spine (January 2004).  In addition she is also receiving physiotherapy and hydrotherapy.

d) Prognosis (is there scope for more effective treatment? if so, what?)

The modern management of mechanical back pain is to advise the patient to maintain normal activities.  It is expected that occasional flare-ups can occur and this is to be treated with an appropriate physical therapy and painkillers.

Her current symptoms should improve with the treatment she is getting and I am unable to confirm that she will be disabled from doing her own job or any regular full-time employment until the retirement age of 65 years.”
14. Part two of Form M1 was titled “Certificate as to incapacity to be completed by independent registered medical practitioner” and was signed by both Dr Bashir and Dr Poole.  It stated that “permanently incapable” meant “that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday”.  It also listed three options for the medical adviser to choose from as to whether or not a member was permanently incapable.  The box checked stated, “It is my opinion that this person IS NOT permanently incapable of discharging efficiently the duties of the occupation show in Part One as a result of the condition described”.  The sections on Form M1 which asked for Mrs Davies’ occupation and a brief description of the duties of her job had both been left blank.
15. On 26 October 2004, the Council wrote to Mrs Davies and advised her,
“…the Occupational Health Physician has made a statement to say that “this person is not permanently incapable of discharging efficiently the duties of kitchen assistant as a result of the condition described”.  Based on this statement it is Dudley’s decision not to release your pension to you at this time.”

16. Mrs Davies appealed the decision on 6 December 2004.  She said that she was discharged from her position as a Kitchen Assistant as a result of the opinion of the Council’s physician.  Mrs Davies also said that she found it unbelievable that the Council had never contacted her GP about her condition.

17. On 11 January 2005, Mrs Davies’ GP wrote to the Council and said,

“I have in front of me, both a letter from yourself and the report from the Consultant Occupational Physician Dr C Poole.  I find it hard to believe that you can state that this person is not permanently incapable of discharging efficiently the duties of kitchen assistant as a result of the condition described, especially as Dr Poole has clearly stated that you would have to review her contract on capability grounds.

I disagree with Dr Poole in saying that her arthritic changes are in keeping with her age as her last x-ray did not demonstrate this and I certainly hope that my spine does not look like this when I am the same age as Mrs Davies.

I do not feel that Dr Poole is being specific enough in his suggestion and I should like to show my concern for the decisions made and would certainly support Mrs Davies’s application for retirement on ill health grounds.”

18. The Council’s Head of Personnel and Support Services was the Appointed Person to decide appeals under stage one of the Internal Dispute Resolution Procedure (IDRP).  On 14 February 2005, he sought an opinion on Mrs Davies’ suitability for ill health early retirement from Dr Hall, a Consultant Occupational Physician.  Dr Hall was provided with a copy of Mrs Davies’ job description and informed that the notes from her doctor stated that the reason for her sick leave in the last year of her employment was pain and discomfort caused by degenerative disc disease, which caused pain in her lower back, neck, hands and knees.  
19. Dr Hall examined Mrs Davies on 18 February 2005.  He advised the Appointed Person on 22 February 2005 that he had contacted Mrs Davies’ GP and requested a medical report and copies of correspondence from specialists.  In a subsequent letter to the Appointed Person on 20 April 2005, Dr Hall said that his report was based on his own findings, as well as the medical report of Mrs Davies’ GP and Dr Poole’s 11 March 2003 report.  He said,

“Mrs Davies has remained absent from work since May 2002.  She is currently on Incapacity Benefit and had been under investigation by the Hospital.  I understand that x-rays showed some arthritic changes in keeping with her age and more recently she has had spinal injections which only provided temporary help.  She has had treatment with physiotherapy and takes a number of analgesics as pain relief.  The report from her general practitioner and Dr Poole are in agreement believing that Mrs Davies had become depressed and this had enhanced her awareness of normal body aches and pains.  Although anti-depressant medication was suggested she does not appear to be receiving it at the moment.
………………

In my opinion Mrs Davies has chronic mechanical back pain and due to the length of her absence this is clearly influenced by mental health issues.  She has had appropriate investigations which have found no significant abnormality of her spine and I would agree with the previous medical reports that she has enhanced the awareness of her normal bodily pains.  Although she has appropriate treatment there appears no significant underlying condition to account for her claimed disability.

Since there is no underlying physical cause to account for her symptoms I would not consider her condition as permanent.  She is therefore not suitable for ill-health retirement on the grounds of permanent incapacity.” 

20. On 27 April 2005, the Appointed Person sent Mrs Davies his decision under the first stage of IDRP.  He said that the question he was asked to decide upon was if she should have been granted ill-health retirement prior to the termination of her employment on the grounds of incapability in May 2003.  The Appointed Person said that, having read the advice and subsequent certificate obtained from Dr Poole, the evidence submitted on Mrs Davies’ behalf by her GP and the opinion of Dr Hall, he felt he was unable to make a decision that was contrary to that of the Council’s medical advisor.  
21. Mrs Davies then sought assistance from the Pensions Advisory Service (TPAS).  On 22 October 2005, TPAS wrote to the Fund asking it to review Mrs Davies’ case under stage two of the IDRP.  The Fund advised Mrs Davies it was referring the matter to its medical advisor, Dr Archer, an occupational health physician, and that it was usual for him to have sufficient documentary evidence to make his report without the need for a physical examination.  
22. Dr Archer wrote to the Fund on 20 February 2006, and attached a completed “Certificate of Permanent Incapacity” which stated:

“I hereby certify that, in my opinion, the above named person was NOT, on the balance of probability permanently incapable of discharging efficiently the duties of her employment or any other comparable employment with her employer because of ill health or infirmity of mind or body on the day she left employment with Dudley MBC.”
In his letter, Dr Archer stated,

“…She continues to suffer from symptoms consistent with mechanical low back pain and I have now received a contemporaneous report from Mr Datta, specialist registrar to Mr Quraishi her orthopaedic specialist.

There appears to be no evidence of neurological problems arising out of her spinal problems.  Mr Datta is also unable to confirm whether her osteoarthritis of the spine is significantly in excess of that expected for her age.  Mr Datta did not give a clinical prognosis and she is still under active review and is due for a further assessment.  It isn’t clear from the report whether all therapeutic options have been explored…
…There do not appear to be any significant new findings in addition to those considered already…by Dr J Poole in 2003 and Dr M Hall in 2005.

There is therefore insufficient evidence that, on the balance of probabilities, on the day she left employment in May 2003 she was at that time permanently incapable of efficiently carrying out her duties or duties of any comparable employment.”

23. On 24 February 2006, the Fund advised Mrs Davies that its decision under stage two of the IDRP was to agree with the first stage IDRP decision.  Its decision was based on Dr Archer’s opinion (a copy of which was provided to her) and that the Regulations did not permit ill-health retirement without a certificate of incapacity from a suitably qualified occupational health doctor.  The Fund advised Mrs Davies that, if her health deteriorated to satisfy the criteria of permanent ill-health, she could apply to the Council for payment of her deferred benefits without enhancement under Regulation 31. 
24. TPAS wrote to the Fund on 10 March 2006 and asked for clarification of Dr Archer’s report.  A copy of TPAS’ letter was sent to Dr Archer and his response of 20 March 2006 (a copy of which was provided to TPAS) stated,
“I received a report from Dr Oliver her GP dated 2 December 2005 in response to my request for further clinical information on investigations etc.  Dr Oliver stated she had osteoarthritis, was in chronic pain and that she and Mr Qureshi had recommended she should retire on ill health grounds.  None of this is in dispute.

However neither Dr Poole in March 2003 nor Dr Hall as recently as 2005, both of whom are specialist occupational physicians, felt there was sufficient clinical evidence to support a finding of permanent incapacity on the day she ceased employment with Dudley MBC in May 2003.

I also asked for a report from her consultant and received a report from Dr Datta a member of his surgical team in February this year.  His diagnosis was osteoarthritis of the facet joints.  However he was unable to say whether this was more severe than could be expected in someone of her age.
The current ALAMA guidance states in cases of low back pain:

“Non-specific (mechanical) back pain should not normally justify retirement due to ill health or permanent restriction of a particular type of work.  This may be necessary however for multiple disc prolapses, spinal stenosis, serious spinal pathology, or if degenerative disease is more advanced than would normally be expected for the age of the patient, and if the response to treatment has been unsatisfactory, and reasonable adjustments to the workplace or job have been unsuccessful.”
There is no suggestion in Mr Datta’s report of serious spinal pathology sufficient to meet these criteria.
Conclusion
Despite the opinion of her GP Dr Oliver, the weight of other specialist evidence from Dr Hall, Dr Poole and Mr Datta does not support a finding of permanent incapacity as of May 2003.  I was therefore unable to come to a different conclusion to Dr Poole or Dr Hall.”

25. Mrs Davies remained dissatisfied and complained to me.

SUBMISSIONS

26. Mrs Davies submits:

26.1. Her duties as a Kitchen Assistant were heavy and manual.  The Council did not offer her another position with lighter duties.

26.2. The sections on Form M1 which asked for her occupation and a brief description of the duties of her job were both left blank.  What was Dr Bashir referring to when he certified that she was not permanently incapable of discharging efficiently the duties of the occupation shown in part one of the Form M1?

26.3. In Part Four of Form M1, Dr Bashir stated that he was unable to confirm that she would be disabled from doing her own or any regular full-time employment until the retirement age of 65.  That is not the criteria required.  Therefore, all decisions made by Dr Bashir were misplaced.
26.4. Dr Poole’s opinion of her condition was grave enough to support the termination of her employment after over 13 years’ service, as he suggested a need to review her contract on capability grounds.  His future opinion resulted in the non-payment of her pension.
26.5. Her orthopaedic consultant diagnosed her with degenerative disc disease and had been treating her for that, including having injections into her spine to help, but he was not consulted regarding her condition.  In Dr Poole’s report of 11 March 2003, he suggested that a recent x-ray of her back had shown some arthritic changes in keeping with her age.  That statement was strongly questioned by her GP.  She considers that being treated by an orthopaedic consultant and having to have facet joint injections from 2003 contradicts Dr Poole’s statement.

26.6. She was not being treated by her GP for general depression, but because of the severe pain she was constantly in.  That was not making her more aware of the pain, but was because of it.

26.7. From the very start of the onset of her illness, she has tried to do normal tasks herself, but it has only been possible with a lot of help from her husband.  

26.8. She cannot understand the comments that her condition is normal for somebody of her age; if that is so, why is she not seeing thousands of people of her age group crippled in agony as the norm?

26.9. The pension benefits payable are very small, but would help ease the financial hardship caused by the termination of her employment in June 2003.

26.10. After she had seen Dr Poole, a Council officer met with her at her home and advised that she had received Dr Poole’s report and that there was no way she could carry out her present duties so they had to decide a finishing date for her employment.  The Council officer also said that she must send a letter resigning through ill-health, which she did as she was not offered any alternative.  She was not aware that she had been dismissed so did not go to a tribunal.
27. The Council submits:

27.1. Mrs Davies did not appeal against her dismissal from her employment.

27.2. The Appointed Person noted that Part One of Form M1 completed by Dr Bashir was not fully completed, however, knowing that the previous notes held by the Council’s Occupational Health Advisers had full details of Mrs Davies’ previous post, he did not feel that to be significant.
28. The Fund has advised me that there are not any additional comments it wishes to make.
CONCLUSIONS

29. Under Regulation 27(1), if Mrs Davies left her employment by reason of being permanently incapable of discharging efficiently the duties of that employment, or any other comparable employment with her employing authority, because of ill-health or infirmity of mind or body, she would be entitled to an ill-health pension and grant.  
30. Mrs Davies’ contract of employment was brought to an end on the grounds of her being incapable of performing her duties.  It does not follow, however, that, because she was dismissed on the grounds of lack of capability, she is “permanently” incapable or otherwise meets the criteria for payment of a pension based on ill-health retirement.  A dismissal on the grounds of capability could take place where the condition is not regarded as permanent.  
31. Before making a decision about Mrs Davies’ application for ill-health retirement, the Council was required by Regulation 97(9) to obtain a certificate from an independent occupational health practitioner as to whether Mrs Davies was permanently incapable of discharging efficiently the duties of her employment, or comparable employment, because of ill-health or infirmity of mind or body.
32. Following the termination of her employment, the Council obtained a certificate that was signed by both Dr Poole and Dr Bashir (who had conducted the examination of Mrs Davies) concluding that she did not meet the criteria set out in the Regulations.  The doctors certified that Mrs Davies was not permanently incapable of discharging efficiently “the duties of the occupation shown in Part One [of Form M1]”.  Mrs Davies has questioned how that conclusion could have been reached given that the sections referring to her occupation and her duties were left blank.  The Council says that it was not significant that the sections relating to Mrs Davies’ occupation on the Form M1 were not completed because Dr Bashir had the notes of the Council’s occupational health advisers which had full details of Mrs Davies’ previous post.  While I cannot agree with the Council that it was not significant, I consider the omission of Mrs Davies’ occupation details was not enough to render the certificate flawed; Dr Bashir did have details of Mrs Davies’ employment from other sources and Dr Poole also had those details from his previous assessment of her in February 2003. 
33. I recognise that there may be an argument about whether Dr Poole can be regarded as independent for the purposes of Regulation 97(9), as he had already advised the Council on Mrs Davies’ medical condition, and that advice was used in their decision-making process regarding dismissal.  However, the certificate signed by Dr Poole was also signed by Dr Bashir, and the appeal procedure meant that the view of Dr Poole and Dr Bashir was later supported by two other occupational health physicians.  Following an examination of Mrs Davies, Dr Hall concluded at stage one of the IDRP that her condition was not permanent (although I note he was not asked to provide a certificate under Regulation 97(9) to that effect).  At stage two of the IDRP, Dr Archer provided a certificate under Regulation 97(9) concluding that Mrs Davies did not meet the criteria set out by the Regulations.  Therefore, I consider that any hint of unfairness that there may have been in relying on Dr Poole’s opinion was rectified.

34. I can well see that, from Mrs Davies’ point of view, it might appear unjust that she is not granted ill health benefits when it was the Council’s medical adviser, Dr Poole, who recommended that her contract be reviewed on capability grounds in March 2003.  I note, however, that Dr Poole’s opinion was given in the context of Mrs Davies’ fitness for an immediate return to work and his comments referred to the immediate future.  He was not, at the time of his 11 March 2003 report, giving an opinion on the permanency of Mrs Davies’ condition and he was not asked to provide a certificate under Regulation 97(9).  

35. The Council and the Fund took their decisions on the basis of the certificates obtained from Dr Bashir and Dr Poole at first instance and Dr Archer at stage two of the IDRP, as well as the supporting opinion of Dr Hall.  I can see no reason to criticise them for doing so.

36. I therefore do not uphold Mrs Davies’ complaint.
CHARLIE GORDON

Deputy Pensions Ombudsman

11 September 2007
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