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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs M Stone FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	Ford Pension Fund (the scheme) FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondent
	:
	Ford Pension Fund Trustees Limited (the trustees)


MATTERS FOR DETERMINATION

1. Mrs Stone complains that the trustees did not properly consider all relevant circumstances before paying the death in service benefit.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES

3.
Scheme Rule 21.1 states:
“On the death in Service before Normal Retirement Date of an Active Member…there shall…become payable:

…(i)  a Widow’s or Widower’s pension in accordance with the provisions of Rule 22;

(ii)  a Children’s pension in accordance with the provisions of Rule 26;

(iii)  a lump sum equivalent to 200 per cent of his or her annual rate of Final Pay…”
4.
Scheme Rule 30.1 states:

“Trusts on which death benefits to be held.  A benefit which is expressed to be held upon the trusts set out in this Rule 30 shall be held by the Trustee upon trust with power to pay or apply the same within two years from the date of the relevant death (or from the date upon which the said benefit became payable if later) to and for the benefit of any one or more of the Dependants or legal personal representatives of the Member in such shares and proportions (if more than one) as the Trustee in its discretion shall think fit and the balance of the said benefit not so distributed within such period of two years or retained for distribution as aforesaid in a separate account outside the Pension Fund shall be paid to the legal personal representatives of the Member.  In exercising such discretion the Trustee may have regard to any nomination made by the Member whether or not the person or persons so nominated is a Dependant legal personal representative or other beneficiary and the Trustee shall have full discretion to declare such trusts (or otherwise arrange for the holding on trust) of any benefits payable on the trusts set out in this Rule 30 as the Trustee shall determine.  PROVIDED that in any instance where the residue of the Member’s estate passes as bona vacantia no benefit shall be payable under the Pension Fund after the expiration of the two year period unless the Company directs otherwise.”
MATERIAL FACTS

5.
Mrs Stone’s husband, Mark Stone, was a member of the scheme.  He died on 13 May 2005, aged 29.  Mr and Mrs Stone had been married for just over a year and did not have children.
6.
When Mr Stone was 19 he fathered a son, Bradley.  Mr Stone split up with his girlfriend following Bradley’s birth and did not remain in contact with her or Bradley.  Bradley’s mother, Anna Sims, subsequently had another child by someone else and emigrated to Australia with him.

7.
Following Mr Stone’s death, the trustees arranged for Mrs Stone to receive a widow’s pension and for Anna Sims to be paid a children’s pension on Bradley’s behalf.  It also fell to the trustees to decide who was entitled to the death in service benefit.  Mr Stone had completed a nomination form in 1991, requesting that the death in service benefit be paid to his parents in equal shares.  The trustees asked one of Ford’s personnel officers to interview Mrs Stone and her father in law, and provide a report.
8.
The report stated that Mr Stone’s funeral had cost £1,835.  The personnel officer was unsure as to who was going to pay the bill.  The report went on to say that Mr and Mrs Stone had a joint mortgage and the value of the estate was £185,000.  The amount of the mortgage debt was not stated, nor whether the value of the estate was the gross or net figure.  Mr Stone had not left a will.  The Child Support Agency (CSA) deducted £100 per week maintenance for Bradley from Mr Stone’s wages.
9.
Mrs Stone signed a “benefit application form” giving the names of Mr Stone’s dependants as herself and Bradley Sims.  Mrs Stone’s father in law confirmed in writing that he and his wife wanted Mrs Stone to “receive all benefits and entitlements.”
10.
The trustees considered the matter at their meeting dated 15 September 2005.  They decided to pay the death in service benefit in equal shares to Mrs Stone and Bradley Simms, each receiving £23,869.95.  Bradley’s share was to be held in trust for him until he was 18.
SUBMISSIONS

11.
Mrs Stone says:

11.1
The trustees did not take all her circumstances into account.  In addition to their mortgage, her and her late husband had committed themselves to home improvement work that had to be paid for.  She had pressing financial needs, whereas Bradley had none.
11.2
If the personnel officer had obtained full details of her financial circumstances, the trustees would probably have reached a different decision.
11.3
Mr Stone was negotiating with the CSA before he died, with a view to reducing the maintenance payments for Bradley, as he had married and had a large mortgage.  He was expecting a substantial reduction in the amount he had to pay.

11.4
She was unsure as to whether she should put Bradley’s name on the benefit application form, but the personnel officer said that she knew about the CSA deductions and so she agreed to include him on the form.  During the interview her father in law said that the death in service payment should be made to her, because of her financial commitments.
11.5
Maintenance ceases on the father’s death.  Therefore the trustees should not have taken future maintenance payments into account.
11.6
Her father in law paid for Mr Stone’s funeral.

12.
The trustees say:
12.1
Their minutes do not record the reasons for decisions.  They did not provide Mrs Stone with any reason for their decision.  In taking this approach, they followed the legal advice they had received.
12.2
They considered that the nomination form completed in 1991 was out of date, bearing in mind that Mr Stone had subsequently fathered a child and married.  Mr Stone’s parents had confirmed that they had no claim on the scheme.
12.3
They took account of the maintenance that would have been paid by Mr Stone had he not died.

12.4
Mr and Mrs Stone had only been married for a short period.

13.
Anna Sims is not a respondent to Mrs Stone’s application to me.  However, she and her son Bradley may be affected by my Directions, and so I have invited her comments.  She says:

13.1
There is no evidence that Mr Stone’s negotiations with the CSA, regarding a possible reduction in the amount of child support he had to pay, would have been successful.

13.2
Mr Stone was financially responsible for his son until Bradley reached 18.
13.3
Mr Stone paid £5,200 per annum in child support.  Since his death the scheme has paid £2,576 per annum dependant’s pension for Bradley, much less than the child support.

13.4
The trustees allowed themselves to be dictated to by Mrs Stone’s father in law, as to the distribution of the lump sum.  The trustees should have asked her but they did not.

13.5
Until my office asked for her comments, she was excluded from the whole process.

13.6
Mr and Mrs Stone must have had life assurance to cover their mortgage.  Therefore, on Mr Stone’s death the mortgage would have been paid off and Mrs Stone’s financial position would have improved.

13.7
The home improvement loan debt inherited by Mrs Stone should not be taken into account.  If it was, Bradley would effectively be paying for her home improvements and he should be entitled to share in the potential increase in the value of Mrs Stone’s home.

13.8
Living in Australia incurs costs that are not essential in the United Kingdom, such as school fees and health insurance.  These need to be taken into account.

13.9
Mrs Stone receives a widow’s pension of £10,305 per annum, plus her own salary.
13.10
She is not married to her partner and therefore he has no legal responsibility for Bradley’s upkeep.

CONCLUSIONS

14.
The trustees had to ask themselves the correct questions, construe the legal position correctly, take into account all relevant but no irrelevant factors and reach a decision which was not perverse.  Where I conclude that a decision making process was flawed, I do not substitute my own decision but direct that the decision is taken again.
15.
Mr Stone was married and was paying maintenance for his child by a previous relationship.  There was thus more than one person to whom the trustees could have awarded a lump sum.  It was for the trustees to identify the potential beneficiaries, to weigh the information available and to reach a decision as to who should benefit.  It is not the case that only one answer can be regarded as the right one, with all others being wrong.  Provided the decision reached is one which a reasonable decision maker could reach, there are no grounds to interfere.
16.
It is a matter of good pension scheme administration that decision makers provide reasons for their decisions.  It is difficult, if not impossible, for those affected by a decision to understand it or query it, if they are not told how the decision was arrived at.  Mrs Stone was entitled to an explanation from the trustees as to how they arrived at the decision they did.  As no explanation was provided and the trustees did not record their discussion or reasons in the minutes, it makes it more difficult for me now to be sure of what those reasons were.

17.
It appears to me that, as Bradley’s maintenance stopped on his father’s death, it was not unreasonable for the trustees to consider what his future financial needs might be.  However, there is no indication in the papers submitted to me that the trustees made enquiries of Bradley’s mother in this regard and she says they did not. Nor is it clear to me that they weighed those needs against the joint financial commitments entered into by Mr and Mrs Stone.  The fact that Mr and Mrs Stone had only been married for a short time did not lessen the burden of those commitments.  It is of particular concern to me that only perfunctory enquiries seem to have been made of Mrs Stone, and none at all of Ms Sims, regarding their financial situation.
18.
Ms Sims has raised a number of points in her submission to me.  Most of these are matters which should have been weighed by the trustees before they reached a decision.  However, I have seen no evidence that the trustees allowed themselves to be dictated to by Mrs Stone’s father in law.  It appears to me that it was not unreasonable for him to support Mrs Stone when she was interviewed by Ford’s personnel officer.
19.
I cannot be satisfied, from the limited evidence available to me, that the trustees obtained, and weighed, sufficient information to enable them properly to reach a decision.  Therefore I have concluded that the only course of action open to me is to direct that the decision is taken again.
DIRECTIONS

20. Within three months of the date of this Determination, the trustees shall make a fresh decision as to who should receive a lump sum payment under the provisions of Scheme Rule 21.1(iii).  The trustees shall first obtain such information as they require regarding the financial needs at the time of Mr Stone’s death, of those that they consider to be possible beneficiaries.  The trustees shall also obtain any other information they consider relevant, which may include making enquiries of the CSA.  The trustees shall give full reasons for their decision.

CHARLIE GORDON

Deputy Pensions Ombudsman

11 October 2007
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