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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr M Shackleton FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	TRW Pension Scheme (the Scheme) FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondent
	:
	1.  TRW Pensions Trust Limited (the Trustee)
2.  TRW Benefit Administration (UK) (the Scheme Administrator)


MATTERS FOR DETERMINATION

1. Mr Shackleton complains that the trustee and administrator:
1.1
Failed to inform him of his ill health pension rights prior to his leaving service.
1.2
Made numerous false statements to him and withheld important information from him.

1.3
Reached a decision without obtaining appropriate medical evidence.

1.4
Unnecessarily delayed matters.
1.5
Acted throughout in a perverse and fraudulent manner.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES

3.
Scheme Rule 9 states:

“Retirement before Normal Retirement Date.

Incapacity Retirement

(1)  For the purpose of this Rule:

“Incapacity” means “Ill-health” which in the opinion of the Trustee is sufficiently serious to permanently prevent a member from following his normal occupation or to seriously impair his earning ability.

“Ill-health” means such partial or total incapacity arising out of accident or mental or physical disability or impairment as the Trustee shall determine.
The Trustee may employ, or rely on the advice of, a doctor for the purposes of enabling them to decide if a member is suffering from incapacity or ill-health.

(2)  If a Member retires from Employment before Normal Retirement Date on account of Incapacity, he may elect to receive (instead of a deferred pension under Rule 10) an immediate annual pension.  The pension is the greater of:

(a)  his Scale Pension, except that it is calculated as if his period of Pensionable Employment included half the period (or if the Trustee decides that the Member’s Incapacity renders him permanently unfit for any paid employment or self-employment, the whole of the period) he would have completed if he had remained in Pensionable Employment from the date of his retirement until Normal Retirement Date; and

(b)  the pension which the Trustee decides, after consulting the Actuary, can be provided for the Member from his Personal Underpin Account after taking into account the value of contingent pensions attaching to that pension.”

4.
The trustee regards “permanent” as meaning “at least until the member’s 65th birthday”.

MATERIAL FACTS

5.
Mr Shackleton is a member of the scheme.  He was born on 13 December 1959.  Mr Shackleton went on sick leave in July 2000 and never returned to work.  On 15 October 2001, Mr Shackleton’s employment was terminated under the terms of a compromise agreement.
6.
On 20 November 2001, the administrator wrote to Mr Shackleton, enclosing a benefit statement.  The letter stated:

“A booklet has been written by the Pensions Department specially for early leavers.  It fully explains your package of deferred benefits and what options are open to you.  It also contains a form for you to advise the Pensions Department of any change in your home address.  If you have not already received a copy from your Personnel Department please write to us and we will send one to you.”

7.
On 3 March 2002, Mr Shackleton asked the administrator about ill health pensions.  On 25 March 2002, the administrator sent him an application form.  On 29 March 2002, Mr Shackleton requested that an independent observer be appointed to oversee the conduct of the trustee, so far as any application he made was concerned.  On 12 April 2002, the administrator replied, stating that only the trustee and its advisers attended trustee meetings.  Correspondence then ensued, in which Mr Shackleton pressed for an independent observer to be appointed, and the trustee and administrator refused.  Mr Shackleton did not return the application form.
8.
On 22 July 2002, Mr Shackleton made a formal complaint to the trustee.  He stated that he should have been paid an ill health pension from when he left service and an independent observer should be appointed.

9.
On 2 September 2002, the administrator wrote to Mr Shackleton with the trustee’s decision.  The trustee had decided that, if Mr Shackleton wished to apply for an ill health pension, his application would be considered under the provisions of Scheme Rule 9, ie as if he was still in service.  Medical evidence as to Mr Shackleton’s state of health when he left service would be required.  The trustee considered that there was no need for an independent observer.  The trustee was a separate company to the employer and had nine directors, four of which were nominated by scheme members.  Three directors were based in the United States and only one was from the division of the company in which Mr Shackleton had worked.  Therefore the trustee’s view was that the chances of the directors being aware of, or being influenced by, the events leading up to Mr Shackleton’s departure from the company were very slight indeed.
10.
Mr Shackleton remained dissatisfied, stating that the scheme’s criteria for an ill health pension amounted to writing him off for any sort of work.  He considered that an honest trustee should welcome an independent observer attending its meetings.  However, Mr Shackleton completed the application form for an ill health pension and returned it on 8 September 2002.  The administrator arranged for Mr Shackleton to be examined by BMI Health Services (BMI) and also applied for medical reports from the company doctor and Mr Shackleton’s GP.  By then, Mr Shackleton had moved to the Canary Islands, where he was helping to build a house.  He did not attend for examination by BMI.
11.
Difficulties were encountered in obtaining a report from Mr Shackleton’s GP.  The administrator chased this up but it was not received until 26 February 2003.  The GP stated that Mr Shackleton suffered from anxiety and depression, with a secondary condition of chronic musculoskeletal low back pain.  The GP considered Mr Shackleton to be permanently disabled.  He stated:

“I think his failure to attend treatment reflects an overall likelihood of poor work input.  He also stopped taking anti-depressants at the end of 2001.”

The GP enclosed copies of reports from specialists who had treated Mr Shackleton.  A report dated 22 January 2001, from an occupational therapist, stated:

“Since my last correspondence with yourself in October, Michael has failed to attend numerous appointments with myself and has not responded to any of my recent attempts to contact him.

I am therefore discharging Michael from my caseload, but if at any future date you feel he would benefit from further intervention, please do not hesitate to contact us.”

A report from a consultant spinal surgeon, dated 20 March 2001, stated:

“Spinal Diagnosis:
Poorly defined low back symptoms and minor urinary symptoms associated with degeneration of L4/L5/S1 and small L4/5 central disc protrusion (post RTA – compensation proceedings contemplated).

Advice:
To attend ROH for physiotherapy to optimise activity and facilitate return to work.

Thank you for asking me to see this 41 year old software engineer who is single and living alone.  Apparently he used to take exercise on a regular basis but has not done so since his accident.

History.  In September 2000 he was stationary on a motorbike when he was hit from behind.  He was wearing protective clothing and a helmet.  He was not knocked out.  He had no pain initially.  Over the next two or three days he noted some discomfort in his left shoulder, neck and the left anterior superior iliac spine and subsequently his left knee.  He apparently consulted in the practice and physiotherapy was advised which was commenced two or three weeks after the accident and continued until four weeks ago.  By that stage neck, shoulder and knee symptoms had apparently improved.  Four weeks ago he had a more sudden onset of central low back pain with a feeling of swelling both in the back and lower abdomen and some slight left sided perineal numbness also involving the sole of his left foot and some vague left sided weakness.  At present he describes symptoms of 20-30% of maximum, all of which is focused in the back.  He has some vague continuing perineal numbness and decreased power of micturition and difficulty controlling the direction of his urinary stream.  In terms of activity his Oswestry Disability Score is 32%.  Impulse and back movements may aggravate symptoms.  Pain is present on waking and may improve on mobilising but may keep him awake and can wake him from sleep.  He initially required between three and four weeks off work after the accident and has now been off work for a further week.  He regards symptoms as a nuisance and disability for sports and professional purposes and causing difficulty with [illegible word] tasks.  He is now contemplating litigation.
Michael Shackleton

His general health is otherwise good.  Past medical history includes a toe operation and burns on his arm.  He is not on any medication with the exception of occasional analgesics.  He has no allergies.  He drinks socially and smokes the occasional cigar.  There is no family history of back complaints.

Overall it proved difficult to obtain a clear history from him particularly with regard to the time course of events and completeness of description of symptoms.

Examination Findings

He was of normal weight and physical build.  When asked to demonstrate the available range of spinal movement he was reluctant to attempt this on the basis this might generate symptoms.  Axial loading and simulated rotation both generated pain.  He had no localised spinal tenderness and no motor or sensory deficit.  In particular perianal sensation was normal.  Anal tone was good with good voluntary anal contraction bilaterally.  Lower limb reflexes were only present on reinforcement.  Plantar responses were down going.  SLR was to 70 degrees with reproduction of back pain but negative SST.

Imaging Studies

I note that he attended for an MRI scan of his whole spine on 17 November 2000 and this was reported by Sally Bradley.  I have reviewed the films and agree with the interpretation of this, with the exception that the canal appeared to be of minimal diameter at the L4/5 level, and even at this level I would not regard the degree of compromise as sufficient to be responsible for urinary symptoms.

Summary and Advice

His presentation is somewhat unusual.  Although he describes some minor urinary symptoms there are certainly no physical findings to indicate any compromise of sphincter function and the degree of compromise of the canal would not normally be sufficient to cause root dysfunction.  On today’s presentation I think he is at considerable risk of becoming significantly dysfunctional in consequence of his present symptoms, and I have therefore suggested that he should attend at the orthopaedic hospital with a view to physiotherapy to maximise his function and hopefully early return to work.  Obviously should symptoms of neurological type progress reassessment would be required.”
A report dated 18 August 2001, from a chartered and state registered physiotherapist, stated:

“Many thanks for your referral of this gentleman for private physiotherapy for his mechanical low back pain, in March this year.  He was initially assessed on 9 April 2001 and subsequently given a course of treatment consisting of Maitland mobilisations, acupuncture and exercises for stability and mobility of his lumbar spine.
Unfortunately he had a persistent poor attendance record.  He demonstrates marked restricted invertebral extension, with associating degrees of mild mechanical symptoms of pain in the lumbar spine, but no neurological deficit in the lower limbs.  He undertakes a considerable amount of weight training exercise during the week, but denies any anabolic steroid consumption.

He does report that his symptoms have been eased by treatment and I have now discharged him, with considerable advice on the importance of self-care and regular active exercise.”

12.
The company doctor said that he had only seen Mr Shackleton once and that consultation had been difficult to arrange, due to Mr Shackleton’s reluctance to attend.  The company doctor considered that he would need to examine Mr Shackleton before he could provide a report to the trustee.  On 12 March 2003, the administrator asked BMI for an opinion based on the GP’s report and the other reports he had submitted.  Dr Scheard, who was an occupational health physician employed by BMI, wrote to the administrator on 2 April 2003.  Dr Scheard reviewed the available medical evidence and stated that he could not see anything that indicated a permanent disability.
13.
The secretary to the trustee wrote to Mr Shackleton on 3 April 2003, stating that he was going to be unable to recommend to the trustee that it approved Mr Shackleton’s application for an ill health pension.

14.
Correspondence then ensued between the administrator and Mr Shackleton.  Mr Shackleton considered that he should be allowed an ill health pension as his GP’s report stated that he was permanently disabled.  He considered that the application process was unfair and biased against him.

15.
On 24 April 2003, the administrator asked Mr Shackleton to attend for examination by a BMI doctor, following which the papers would be passed to the trustee for a decision.  Mr Shackleton was reluctant to travel from the Canary Islands, so Dr Sheard suggested that he interview Mr Shackleton by telephone.  Dr Scheard provided the administrator with a report dated 21 May 2003, following the telephone consultation.  Dr Scheard stated:

“Unfortunately Mr Shackleton is currently living abroad.  In the circumstances I could not carry out a face to face consultation.  I have, however, carried out a 25 minute telephone consultation.

The consultation allowed Mr Shackleton to provide me with background to his disputes with his previous employer.  As a result of the same he developed a significant reduction in mental well-being.  Mr Shackleton was treated with appropriate medication by his General Practitioner.  He was referred for management by the local mental health trust.  He did not feel the same was particularly helpful as the issue was with his employer.  He subsequently has had further counselling from a service provided by his General Practitioner.  At no time did Mr Shackleton see any consultant psychiatrist.

Mr Shackleton tells me that he is “slowly getting back into a feeling for life.”  He has been abroad for nigh on twelve months.  There is no medical practitioner in the United Kingdom who has contemporaneous information with regard to his current health.

Mr Shackleton clearly has difficulties with his employer and as a result he feels unable to return to work in his previous environment.  Whilst I sympathise with his reasons I believe it would be premature to suggest that this gentleman has a permanent medical condition or that any permanent medical condition prevents him from returning to work with his previous employer.
That said I have little doubt that if Mr Shackleton tried to return to work for his previous employer he would develop significant signs of symptoms of distress.

He has not had the benefit of a specialist opinion and I believe it would be premature to suggest that he has had energetic treatment for his condition.

I am afraid I am unable to support the suggestion that he has any permanent medical condition or that any medical condition prevents him from carrying out work within his TRW employment.”

16.
On 4 June 2003, the trustee considered Mr Shackleton’s application for an ill health pension and rejected it on the grounds that the available medical evidence did not demonstrate that he was suffering from permanent incapacity.

17.
Mr Shackleton pressed for his application to be reviewed and the trustee agreed that he should be examined by an independent psychiatrist.  However, Mr Shackleton was reluctant to attend for examination until he had received answers to various complaints about his treatment by the employer before he left service.  A large amount of correspondence ensued, with the administrator urging Mr Shackleton to provide further medical evidence or agree to be examined, and Mr Shackleton raising further complaints.
18.
On 19 April 2005, the administrator wrote to Mr Shackleton, offering to pay his travel expenses if he would attend an appointment with an independent psychiatrist in the UK.  Mr Shackleton considered a telephone consultation to be sufficient, but the psychiatrist, Dr Briscoe, said that he needed to examine Mr Shackleton.
19.
The administrator made an appointment for Mr Shackleton with Dr Briscoe on 12 July 2005.  The administrator stated it would pay return air fares from the Canary Islands and cost of accommodation in the UK.  Mr Shackleton declined to attend unless he was paid an additional €500 in respect of loss of earnings, part of which would have to be paid in advance.  The administrator declined to pay compensation for loss of earnings, as it was not the scheme’s usual policy to do so.  Mr Shackleton did not attend for examination by Dr Briscoe.
SUBMISSIONS
20.
Mr Shackleton says:
20.1
He should have been told before he left service that he could apply for an ill health pension.

20.2
The trustee changed the criteria for an incapacity pension after he applied for one.

20.3
The trustee and administrator have acted unreasonably throughout, delaying matters and making false statements.  They are defrauding him of a pension which is rightfully his.
20.4
He is unwilling to attend a psychiatric assessment in the UK unless he is paid €500 in respect of loss of earnings, but he would be willing to attend a psychiatric assessment in the Canary Islands.  He cannot afford to travel to the UK without compensation for loss of earnings and has not attended a family wedding and two funerals, because he could not afford to lose his wages.

20.5
Where the Scheme Rules refer to “normal occupation” that means “normal occupation with my former employer.”  “At least until the member’s 65th birthday” means “until the member leaves service”.

20.6
The trustee should make available to Mr Shackleton and myself, any legal advice it has received in connection with his application for an ill health pension.

20.7
Simply requiring a medical examiner to report on whether an applicant meets the scheme’s criteria is too narrow an approach.  The medical examiner must have regard to the member’s best medical interests and I should ensure that this happens in Mr Shackleton’s case.

21.
The trustee and administrator have made a joint submission.  They say:

21.1
They were not involved in the disputes which led to Mr Shackleton’s employment being terminated.  These were employment matters that were settled between Mr Shackleton and his former employer.

21.2
When the employer notified the administrator of Mr Shackleton’s departure, it provided him with information about the options available to early leavers.  If Mr Shackleton had requested information about incapacity pensions before he left service, this would have been provided.
21.3
Only directors of the trustee and its advisers attend trustee meetings.  They see no good reason for an independent observer to attend.

21.4
The trustee has made a significant concession to Mr Shackleton in allowing his application to be considered under Scheme Rule 9 after he left service.  This concession is still available to Mr Shackleton and demonstrates that there is no bias against him.

21.5
An independent psychiatric evaluation in the UK is required and they have made every effort to enable Mr Shackleton to attend one.
CONCLUSIONS
22.
The trustee and administrator were not involved with Mr Shackleton’s dispute with his employer and had no reason to supply him with information that he did not ask for.  When Mr Shackleton left service, the administrator ensured that he was aware of his options.

23.
I have seen no evidence that the trustee or administrator made false statements to Mr Shackleton, withheld information from him, unnecessarily delayed matters or acted in a perverse or fraudulent manner.  On the contrary, the trustee and administrator have made commendable efforts to accommodate Mr Shackleton.  I do not accept Mr Shackleton’s argument that an independent observer is required at trustee meetings.  The trustee has always given Mr Shackleton reasons for its decisions and opportunities to appeal against them.  I cannot see that an independent observer would add any value to the trustee’s deliberations.
24.
The trustee is entitled to take legal advice in connection with the discharge of its duties.  I am able to determine Mr Shackleton’s application to me without needing to see any such advice that the trustee may have obtained in connection with this matter.

25.
If the trustee had wished the scheme Rules to be worded in the way that Mr Shackleton suggests, then no doubt it would have done so.  Mr Shackleton is implying meaning in the Rules that are simply not there.
26.
The trustee allowed Mr Shackleton’s application for an incapacity pension to be considered under the provisions of Scheme Rule 9.  If granted, this would provide Mr Shackleton with a larger pension than if his application was dealt with on the basis that he had left service and was therefore entitled only to immediate payment of his deferred benefits, subject to an actuarial reduction.
27.
The job of a medical examiner is to provide a professional opinion as to whether an applicant meets the scheme’s criteria for an ill health pension.  The medical examiner has no other duty, nor is it for me to supervise the conduct of such examinations.

28.
Dr Scheard did not appear to fully understand the scheme’s criteria for incapacity. He seemed to think that it turned on whether Mr Shackleton was permanently unable to work for his former employer.  That was not the test; Dr Scheard needed to establish whether ill health, as defined in the Scheme Rules, permanently prevented Mr Shackleton from working as a software engineer, or if his earning capacity was seriously impaired.  However, Dr Scheard clearly thought that a specialist opinion was required and that is the matter which needs to be addressed.
29.
I appreciate that Mr Shackleton would find it more convenient to attend a medical examination in the Canary Islands.  However, I think that the administrator’s offer to pay for return fares and hotel expenses is more than sufficient to enable the trustee to require the examination to take place in the UK.  If Mr Shackleton wishes to pursue his application for a pension on incapacity grounds, he will have to attend the medical examination.
30.
It is not necessary for me to make any directions.

CHARLIE GORDON

Deputy Pensions Ombudsman

9 August 2007
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