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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs R M Garside

	Scheme
	:
	Teachers’ Pension Scheme – Prudential AVC Facility

	Respondent
	:
	Prudential Assurance Company Limited (Prudential)


MATTERS FOR DETERMINATION

1. Mrs Garside complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential. She also alleges that the sales representative specifically advised against the alternative option of purchasing past added years (PAY) in the Teachers’ Pension Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both. I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them. This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme. Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mrs Garside was born on 9 June 1945. She is a member of the Teachers’ Pension Scheme which has a Normal Retirement Age of 60. 
5. Mrs Garside met at home in October 1991 with a Prudential sales representative because she wished to find out what she could do to improve provision for her pension.

6. Mrs Garside says that the representative improperly persuaded her to pay AVCs to Prudential by leading her into believing that it was a superior investment offering significant financial advantages to PAY and by showing her favourable projections for the retirement benefits available by investing in AVCs.
7. Having been reassured by his advice, she agreed to pay AVCs to Prudential at the maximum rate of 9% of her salary and received confirmation that her application was being processed in a letter dated 12 November 1991.
8. Her husband, who was also present at the meeting, has asserted that the representative  responded emphatically to their stringent questioning that Prudential AVCs would outperform the investment returns available from PAY and the AVC benefit projections shown in the Prudential literature were conservative and the least that could be expected.
9. Mrs Garside contacted Capita, the administrators of the Teachers’ Pension Scheme, for information about PAY in September 2000 because she wished to consider whether she could afford to switch from full to part time work and ascertain how many years she could buy back at retirement. She decided not to proceed with a PAY election at that time, however.

10. She retired in July 2005 and has been receiving her main Teachers’ Pension Scheme pension. She has decided to defer receipt of her AVC benefits, however, but made a PAY election a few months prior to her retirement and purchased PAY with a lump sum taken from her savings to supplement her AVC pension benefits.
11. Mrs Garside asserts that she continued paying AVCs until her retirement in the hope that the representative’s advice would eventually be realised. She says that:
“…..the figures used by the Prudential to sell their AVCs in 1991 have proved to be very optimistic both on the return on investments and annuity rates that could be expected. Teachers took decisions on what has been shown to be misleading information. When did they realise their TAVC product was unlikely to provide teachers with the pensions they had been confidently led to expect? The Prudential have continued to accept regular payments from teachers, but as far as I am aware, they did not alert anyone to their product’s probable significant shortfall in performance. Instead they have relied on their general disclaimers and “small print” to justify events, absolving themselves of responsibility for the considerable reduction in pension, teachers who paid into their TAVC scheme will now receive.”     

“I believe the Prudential used overstated financial information and slick selling techniques to entice teachers to purchase their TAVCs, and ……are passing the onus for their highly misleading projections on to their “Regulators”. If the Prudential are not accountable, who is?  

I did not consider it necessary to take “independent financial advice” because using simple mathematics to compare the expected returns, supported by the Prudential salesman’s confidence in their continuing strong financial performance, it was an obvious choice.”  

PRUDENTIAL’S POSITION 

12. Prudential considers that there was no regulatory requirement for its sales representative to tell Mrs Garside about PAY. However, the company confirms that from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY. Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet. 

13. Prudential has not been able to inspect the original signed application form from Mrs Garside because it is no longer available. They also have no record of any Personal Financial Review (fact find) being completed or advice being given to her. They say that there was no regulatory requirement for them to keep details of all AVC transactions and therefore have no documentary evidence of how Mrs Garside was informed of her options. 

14. Prudential has not been able to contact the representative for his recollections of the meeting. 

15. Prudential says that the AVC illustrations which the representative showed to Mrs Garside during the meeting to give her an idea about the possible returns she may attain from her AVC policy were based on assumed interest rates which were recommended by their regulator at the time. The figures were only a guideline of the benefits which may be payable if the level of assumed growth was achieved. All AVC providers are required to use the same rates which are reviewed periodically to reflect the current market conditions. Both the illustration and the AVC application form would have contained a warning that the illustrations provided were not guaranteed and actual figures at retirement could be more or less than those shown.

16. Prudential says that there is no evidence to suggest either that PAY would have been the preferred course of action for Mrs Garside from the outset or she was advised that AVC was a superior investment to PAY.        
CONCLUSIONS

17. Mrs Garside alleges that she was advised by the representative that AVCs was a superior investment to PAY which would provide better benefits on retirement. But apart from her recollections and those of her husband of events which took place some fifteen years’ ago, there is nothing to confirm just what was said. 
18. She asserts that she would not have decided to pay AVCs if the representative had not led her into believing that the AVC illustrations provided a reliable indication of the benefits available at retirement. Although I have not been provided with copies of the AVC illustrations which Mrs Garside was shown, I am prepared to accept Prudential’s assertion that they would clearly have stated that the projected benefits  were not guaranteed and based on rates set by the Regulator at the time that were used across the financial industry. Consequently, Prudential had no choice but to use these financial assumptions to prepare her AVC illustrations. On the balance of probabilities, I think it is unlikely that the representative would make a statement that would not be supported by the documentation available to Mrs Garside at that time.  
19. It is difficult directly to compare PAY and AVCs because the same amount of money invested in either product may produce a result which might at different times be seen as financially advantageous and very much depends upon personal circumstances, e.g. age, salary, the amount contributed, attitude to risk and investment returns etc.
20. Whether PAY or AVCs was likely to be the sounder investment was a matter for Mrs Garside to decide. At the time of her decision, however, she would not have known what the rate of inflation, salary increases or the rate of return on her AVC fund would be in the future. As a money purchase arrangement, there is inevitably a greater degree of risk associated with the AVC arrangement than with PAY.
21. By deciding not to explore the PAY option herself, seeking independent financial advice if necessary, Mrs Garside chose not to make a more informed comparison. 
22. I can only reach a view on the evidence available. That evidence falls short of establishing with sufficient certainty that injustice was caused to Mrs Garside as a result of any maladministration on the part of Prudential.

23. I do not uphold Mrs Garside’s complaint.  

CHARLIE GORDON

Deputy Pensions Ombudsman

18 April 2007 
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