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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs L Macklin

	Scheme
	:
	Local Government Pension Scheme (LGPS)

	Respondent
	:
	Greenwich Council (the Council)


MATTERS FOR DETERMINATION 

1. Mrs Macklin complains that her application to be considered for ill-health retirement benefits under Regulation 27 of The Local Government Pension Scheme Regulations 1997 (as amended) (the Regulations) has been improperly rejected. In particular that:

1.1. a Certificate of Permanent Incapacity was obtained after her dismissal;

1.2. she has not been examined by an independent medical advisor;

1.3. the decision making process was flawed. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
REGULATIONS

3.
Regulation 27 of The Local Government Pension Scheme Regulations 1997 (as amended) (the Regulations) provides:

“(1)
Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

(2)
The pension and grant are payable immediately.

4.
Regulation 97 deals with first instance decisions and provides:

(1) Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation. …

(9)
Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the grounds of ill-health, the Scheme employer must obtain a certificate from an independent registered medical practitioner as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A)
The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that

(a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b) he is not acting, and has not at any time acted, as the representative of the member, the Scheme or any other party in relation to the same case. Ill- health …”

5.
Regulation 99 under the heading of “Appointment of persons to resolve disputes”,
states that:

“Each administering authority must appoint a panel of persons they consider to be suitably qualified for the purpose of resolving disagreements in respect of which an application is made under Regulation 100 in cases where they are the appropriate administering authority.

Persons appointed under paragraph (1) are “appointed persons””.

MATERIAL FACTS
6. Mrs Macklin was born on 1 December 1954.
7. Mrs Macklin was employed by the Council as a Home Care Manager in Social Services. She was a member of the LGPS during her service with the Council. 

8. On 12 May 2003, Mrs Macklin went on sick leave suffering from Cervical Neuralgia. 
9. On 29 July 2003, the Council’s Occupational Health Unit (OHU), wrote to the Council as follows:

“…The active problems currently afflicting Mrs Macklin are the neck problem and the depression.  
Plan of Action
1. She is certified off sick by her GP until 12.08.03. She hopes then to return to her duties.

2. She advises that her conditions do not impinge on her day to day functions and should thus not impinge on her ability to perform her work duties, other than work related driving. …”
10. Mrs Macklin was examined by the OHU physician on 4 November 2003. Following the review OHU wrote to the Council as follows:

“…I reviewed Mrs Macklin on 4 November and, although she still does have some problems with her neck, the major problem appears to be her bereavement [depression] which has been aggravated by the death of her father.

1. Mrs Macklin is currently unfit for any occupation and is likely to remain so for at least 2-3 months because even if treatment is instituted (sic), it will take time to have its effect. I therefore think it is unlikely that Ms Macklin will be able to return to work before the turn of the year…
2. Mrs Macklin is unable to fulfil her duties largely because of her psychological ill health. Her neck and shoulder problems do make it difficult for her to drive but I think that this difficulty could be managed provided she can be got well enough to return to work. …

The normal expectation is that Mrs Macklin will make a full recovery from her current psychological ill health and, as her job does not involve client manual handling, I think it more likely than not that her neck and shoulder problem can be resolved sufficiently to allow her to return to her substantive post. …”  
11. On 9 October 2003, the Council invited Mrs Macklin to attend a review meeting to consider her attendance record. Mrs Macklin failed to attend the meeting which was  held on 6 November 2003. A letter from the Council to Mrs Macklin, dated 11 November 2003, sets out the discussion which took place at the meeting and concludes that Mrs Macklin’s employment with the Council was at risk and if she  did not return to work, on or before 19 January 2004, a further review would take place to consider appropriate action.
12. Mrs Macklin appealed against this decision by way of a letter dated 13 November 2003. In her letter she explained the reasons why she had not attended the meeting and stated that the basis of her appeal was that both her parents had passed away within the last five months and she was finding it very difficult to cope.

13. A further review meeting was held on 9 December 2003, attended by two Council representatives, Mrs Macklin and her Union representative. The content of the meeting is set out in a letter from the Council to Mrs Macklin, dated 11 December 2003. The letter states:

“…[Union rep] continued to explain that you are seeing your GP on 30.12.03 with a view to obtaining a report from him on how he feels your recovery will progress, and to determine whether he feels you will be able to return to the workplace. This would also include exploring the option of medical retirement. …

If you have not returned to work, on or before 28 February 2004, a further review will take place at which a decision will be taken on an appropriate course of action. …

I would like to remind you that the decision to set a target date of 28 February 2004 was based on the alignment with Dr Ashby’s most recent report and it should give enough time to explore the options of medical retirement…”
14.
On 6 January 2004, Mrs Macklin’s GP wrote a letter “To whom it may concern” which stated:
“I understand that this patient will be seeking retirement on health grounds from her current employment. I would fully support this approach to her health problems. Lynda has had a number of different health problems over the last year. Initially, she presented with a combination of irritable bowel and cervical root pain and both of these problems still continue.
However, her general health has been compounded by the death of both her parents within the last few months. She is extremely stressed and events at work have increased her stress. This has compounded her physical problems and I feel the most appropriate option in dealing with this would be her retirement from work….” 

15.
Mrs Macklin was examined by the OHU physician again on 12 January 2004. Following the review OHU wrote to the Council as follows:
“I saw Ms Macklin on 12 January and can confirm that she is currently too depressed to consider a return to work, but the GP is not treating Ms Macklin with anti-depressants and it is therefore not clear whether he feels that this is simply a severe bereavement reaction which would best be allowed to resolve itself naturally, or whether he feels she has been pushed overboard into a depressive illness but does not feel treatment appropriate currently.
I am therefore writing to the GP for his assessment and advice.
As far as the future is concerned Mrs Macklin has a number of reasons why she does not feel she can ever come back to work in her substantive post. She feels she can no longer go back to caring work, she finds the shifts too difficult and she feels she has been treated unfairly by one of the managers. However, it would appear that she is still significantly unwell and therefore I do not think it would be wise for her to make any definitive decisions about her future at this point in time. 

The GP states that he feels that “the most appropriate option in dealing with this would be retirement from work”. However, I have explained to Mrs Macklin that whilst stopping work for a while may well be the appropriate way forward, her case would not meet the qualifying conditions for Ill Health Retirement currently and therefore if she is not able to get back to work within a time frame acceptable to the Council her case will fall to be considered under your attendance/capability procedures and not under the Ill Health Retirement provisions.
The GP has sent a brief supportive note with Mrs Macklin addressed to “To Whom It May Concern” and I am writing back to him to explain the situation as far as Ill Health Retirement is concerned and to ask for his diagnosis and assessment of his patient’s condition.” 
16.
On 12 February 2004, the OHU physician wrote to the Council advising that he had received a letter from Mrs Macklin’s GP. The letter concluded “the GP report confirms Mrs Macklin is currently too unwell to work in any capacity”.
17.
Mrs Macklin’s case was reviewed again by the OHU physician on 3 March 2004. OHU’s letter to the Council, dated 5 March 2004, concludes that, notwithstanding the severity of Mrs Macklin’s illness and the duration of incapacity, the normal expectation was for a full recovery and therefore ill health retirement was not appropriate. 
18.
On 10 March 2004, the Council wrote to Mrs Macklin advising her that a formal Capability Hearing was to take place on 22 March 2004 to consider her health situation and whether she was fit to remain in employment. 
19.
Mrs Macklin’s employment with the Council was terminated on the grounds of capability at the hearing. Her last day of employment was 20 June 2004 and she became entitled to preserved benefits under the LGPS.
20.
Mrs Macklin appealed to the Personnel Appeals Committee. The appeal, which was not upheld on the grounds that the medical evidence did not support Mrs Macklin being permanently unfit, was heard on 14 May 2004.
21.
On 24 May 2004, Mrs Macklin wrote to the Council saying “I am making a claim for retirement through ill health. Therefore can you refer me to an Independent Registered Medical Practitioner under Regulation 97 of the Council’s Pension Scheme”. 
22.
Mrs Macklin’s case was referred to Dr Kurzer, an independent Occupational Health Physician, who completed a Certificate of Permanent Incapacity on 19 July 2004, indicating that Mrs Macklin was not permanently incapable of discharging efficiently the duties of her employment as a result of ill health. Mrs Macklin was informed of this decision by way of a letter dated 9 August 2004. 
23. Mrs Macklin invoked Stage 1 of the Internal Dispute Resolution Procedure (IDRP) on 8 October 2004. Her appeal, which included a report from her GP dated 15 September 2004 confirming that, in his opinion, Mrs Macklin was permanently incapable of returning to her job, stated that Dr Kurzer was not “independent” as the information given to him had been provided by the OHU who is employed by the Council. She further stated that the Local Conditions of Service Handbook allows her to choose the independent medical adviser. The appeal was sent via the Union, who forwarded it to the Council’s personnel manager with a letter dated 25 October 2004.
24. The Council passed the information to the OHU who responded, on 29 October 2004, stating that, as Mrs Macklin had appealed against the independent assessor’s decision, it was necessary to offer her a choice of two occupational health physicians who are independent of the OHU physician and the Council.
25. On 15 November 2004, the Council responded to the OHU stating that it was their understanding that Mrs Macklin had not appealed the decision of the independent medical adviser but that she had provided further medical evidence for the independent medical adviser to consider. Therefore, she should be treated as another referral to the independent medical adviser with further medical evidence. The additional medical evidence was a further report from Mrs Macklin’s GP, dated 15 September 2004, which concluded :
“…I stated in my last letter that it was highly unlikely that that she would ever return to her present job. I think given the time that has elapsed since then and her general condition, I think it now makes it certain that she is permanently incapable of returning to her job with the consequent physical and mental stresses that were produced by it. 

We did try conventional medication from the point of view of anti-depressants but these failed to produce any improvement in her condition and they have since been stopped. She continues to use homeopathic medication which I continue to supervise…” 
26. On 25 November 2004, the Appointed Person issued his Stage 1 IDRP decision:

“…I am satisfied that Dr Kurzer is an Independent Registered Medical  Practitioner (IRMP) and that the certificate dated 19 July 2004 he signed meets the requirements of the regulations. You state that you have been denied the chance of seeing an IMRP but there is nothing in the regulations that requires this. Reference is made in your application to the Local Conditions of Service Handbook, including seeking the agreement from the employee as to the use of a particular medical referee, however this relates to your employment status and not to your membership of the LGPS. …” 
27. On 13 September 2005, Mrs Macklin invoked Stage 2 of the IDRP. Greenwich Council provided its Stage 2 decision on 8 November 2005 as follows:

“…The question for decision is whether Greenwich Council has obtained a certificate from an independent registered medical practitioner, as required under regulation 97(9), before making a decision whether or not you were permanently incapable of discharging efficiently the duties of your former employment with the Council because of ill health or infirmity of mind or body. …

I have seen Dr Kurzer’s certificate dated 19/7/04 and am satisfied that he is an Independent Registered Medical Practitioner and note that he has signed the certificate to certify that he meets the requirements of the Regulations. Dr Kurzer is not employed by the Council but I understand has acted as an Independent Registered Medical Practitioner in similar circumstances in the past.

You complain that you have been denied the chance of seeing an Independent Registered Medical Practitioner, however there is nothing in the regulations that requires this to happen or in fact allows for this to happen. In your supporting statement, you say that Mr Lucas asked the sickness review panel chaired by Mr Marriott to refer you to an Independent Medical Advisor to seek advice on ill health retirement before a decision relating to your employment status was made. This request related to your employment status and not your membership of the scheme and therefore I have not considered it as part of your application. You were dismissed after a Sickness Absence Review on 22 March and your Appeal to Personnel Appeals Committee on 14.05.04 was also dismissed. Your supporting statement refers to the Local Conditions of Service handbook and you detail the arrangements for use of an Independent Medical Referee, however these rights and this procedure was only relevant to your employment with the Council. This procedure does not relate to your membership of the scheme and I am satisfied that the correct procedures dictated by the scheme have been used in assessing your ill health retirement application.”
SUBMISSIONS

28. The Council submit:
28.1
At the time of Mrs Macklin’s 
dismissal there were two distinct procedures involved. The Council’s Sickness Absence Management procedure, which had been invoked because of her continual absence from work since 12 May 2003. Following a referral to the Council’s medical advisor, a formal review was held on 11 December 2003, the conclusion of which was Mrs Macklin being issued with a warning that, if her absence continued past 28 February 2004, her employment was at risk.
28.2
The Council’s medical advisor reviewed Mrs Macklin again on 5 March 2004, and a further formal review on 22 March 2004 concluded with Mrs Macklin’s dismissal due to capability on the grounds of ill health.

28.3
The second procedure relevant at the time of Mrs Macklin’s dismissal, was the Council’s Ill Health Retirement procedure. During her notice period, Mrs Macklin applied for retirement through ill-health. Her application was referred to an Independent Medical Practitioner, Dr Kurzer, as required by the 1997 Regulations. 
28.4
The procedure under the 1997 regulations does not require that Mrs Macklin is informed of her referral, nor does it require her to be examined by the independent registered medical practitioner to whom the case is referred.

28.5
It was proper for the Council to rely on Dr Kurzer’s report, and the correct procedures had been used in assessing Mrs Macklin’s ill-health retirement application.  
28.6
The decision to refuse Mrs Macklin’s application for ill health retirement was made by the Council, not by the Independent Medical Practitioner, and therefore there is no right of appeal against the Independent Medical Practitioner’s view as expressed in the Certificate
28.7
Mrs Macklin was dismissed under the sickness absence procedure which does not require a certificate from an Independent Medical Practitioner, that being part of the LGPS procedure.
28.8
The Personnel Manager incorrectly wrote to OHU on 15 November 2004, to say that Mrs Macklin’s GP report should be treated as further medical evidence for the Independent Medical Practitioner to consider. OHU, however, were correct in that this should not happen without an appeal.  There is no provision for the Independent Medical Practitioner to consider further medical evidence, having given a certificate. Instead there is provision for an appeal to be made under the IDRP. 
29.
Mrs Macklin submits:
29.1
She was told at the Appeals meeting on 14 May 2004 that, “Under Regulation 97, before a member of staff could be dismissed a certificate would be required from an Independent Medical Practitioner.” She was dismissed in March 2004 and the certificate was not obtained until July 2004.
29.2
The decision on 9 August 2004, that she was not permanently incapable of discharging efficiently the duties of her employment, must be flawed as she was dismissed on 22 March 2004 due to capability on the grounds of ill-health.

29.3
She was not told at the time of her application why she would not be referred to an Independent Medical Practitioner as requested.
29.4
The OHU did not refer her to an Independent Medical Advisor following the Council’s request on 15 November 2004. 
29.5
She was not allowed to appeal against the Independent Medical Practitioner’s decision.
29.6
As there was a difference of opinion between the OHU and her GP, the policy set out in Section 24, part 2, Appendix L of the Local Conditions of Service Handbook, which states in such cases she should have been referred to an Independent Medical Advisor, should have been applied in her case.
29.7
She has been granted State Incapacity Benefit until 25 May 2008.
CONCLUSIONS

30.
In order to be entitled to a pension under Regulation 27, Mrs Macklin has to be permanently incapable of discharging efficiently the duties of her employment, or comparable employment, because of ill-health or infirmity of mind or body.  ‘Permanently’ is defined as until, at the earliest, her 65th birthday.  The decision as to whether Mrs Macklin meets these requirements falls to her employer (the Council) in the first instance.
31.
Before making such a decision, the Council needed to obtain a certificate from a suitably qualified independent registered medical practitioner. Dr Kurzer is independent of the Council and meets the qualifying criteria.  
32.
At the time Mrs Macklin’s application was first considered, the medical adviser had before him the OHU notes, Mrs Macklin’s sickness record, and a report from her GP, dated 6 January 2004. Her GP gave an overview of her medical conditions but did not, at that time, offer an opinion as to permanency. The medical adviser reached the view that Mrs Macklin’s incapacity was unlikely to be permanent in the sense of continuing until her normal retirement date which, at the date she was first considered for ill health retirement, was some 15 years’ hence. 
33.
Mrs Macklin contends that the Council’s decision that she was not permanently incapable of discharging efficiently the duties of her employment must be flawed, as she had already been dismissed due to capability on the grounds of ill-health. It does not follow that because an employee is dismissed from a particular job on grounds of lack of capability, that he or she is permanently incapable, or otherwise meets the criteria for payment of a pension based on ill health retirement.  Such a dismissal can, for example, take place where the condition is not regarded as permanent. Permanence in this context relates to the individual’s inability to work rather than the permanence of the condition itself.
34.
Mrs Macklin refers me to Section 24, part 2, Appendix L of the Local Conditions of Service Handbook. She points out that, as there was a difference of opinion between her GP and the OHU physician, her case should have been referred to an Independent Medical Practitioner. The practice to which Mrs Macklin refers is clearly one used  by the Council when considering termination of employment due to ill health. This is not the same as the employer considering an award of retirement benefits on the grounds of ill health.  
34.
Mrs Macklin argues that she was not told at the time of her application why she would not be referred to an Independent Medical Practitioner as requested. She says it was inappropriate for Dr Kurzer to base his decision solely on the paper records compiled by the OHU when he did not examine her in person. Whether the doctor who is asked to provide a certificate under Regulation 97(9) physically examines and talks with the patient is a matter for the judgement of that doctor. There is in principle nothing wrong with the doctor making his report on the basis of reviewing the patient's medical history. 
35.
Mrs Macklin maintains that she was told that, “Under Regulation 97, before a member of staff could be dismissed, a certificate would be required from an Independent Medical Practitioner”. Regulation 97 states that, before making a decision as to whether a member may be entitled to a pension on the grounds of ill health under Regulation 27, the Scheme employer must obtain a certificate from an independent registered medical practitioner. Regulation 27 states that the member must have left employment on the grounds of ill health. Termination of employment, and more importantly the grounds for termination of employment, are quite separate from the requirements of the Scheme. There is no requirement for an employer to obtain a Certificate of Permanent Incapacity before terminating a person’s employment.
36.
Mrs Macklin states that she was not referred to an Independent Medical Advisor following the Council’s request on 15 November 2004. The Council argue that this should not happen without an appeal.  Whilst I accept the point made by the Council, that the GP’s report of 15 September 2004 was not available at the time of the application, and therefore they were not obliged to consider it, in principle I see nothing wrong in later medical evidence being considered, particularly where that evidence might have a bearing on an earlier decision e.g. the outcome of previously untried treatments. However, I do not see this as being the case for Mrs Macklin.  Albeit, her GP now supports her being permanently unable to work there is no mention of referral to specialists and the letter clearly states that Mrs Macklin’s medication has been stopped. 
37.
Mrs Macklin argues that she was not allowed to appeal against the Independent Medical Practitioner’s decision. The Independent Medical Practitioner simply gave an opinion of Mrs Macklin’s condition and the likelihood of permanence, the decision was made by the Council. Nonetheless, Mrs Macklin did have a right of appeal against the Council’s decision in the form of the IDRP. 
38.
Although there was confusion within the Council as to the consideration of Mrs Macklin’s appeal under the IDRP at the end of the day, the Council can be seen to have completed both stages of the IDRP. 
39.
Mrs Macklin contends that her eligibility for State Incapacity Benefit entitles her to an award of ill health retirement benefits. The criteria for an award of State Incapacity Benefit are different to the criteria for ill health retirement, although it would not be unreasonable to expect the Council to take account of this matter.  However, taking such a matter into account is not the same as being bound by the State’s decision. Mrs Macklin still needs to meet the tests under the Regulations, which has not been established.
40.
Because there is so clearly a lack of evidence to support the proposition that Mrs Macklin left her employment by reason of permanent incapacity, I am unable to criticise the Council for the decision they made. Whilst there is some confusion in Mrs Macklin’s mind as to the distinction between the reasons for the termination of her employment and the LGPS criteria for qualification for an ill health pension, I am unable to conclude that the Council’s decision was taken other than properly and reasonably and thus do not see any basis upon which I am required to make any direction in the matter.

CHARLIE GORDON

Deputy Pensions Ombudsman

11 September 2007
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