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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr W J Price

	Scheme
	:
	Centre Great Ltd Electricity Supply Pension Scheme (the Centre Great Scheme)

	Respondents
	:
	Centre Great Limited (the Employer)
The Trustees of the Centre Great Section (the Trustees)


MATTERS FOR DETERMINATION 

1. Mr Price complains that the Employer and Trustees have refused to accept a transfer of his deferred benefits from the scheme of his previous employer (the McAlpine Scheme) causing him to suffer a financial loss.  
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
3. Relevant extracts from the Electricity (Protected Persons)(England and Wales) Pension Regulations 1990 (the Regulations) and from the Trust Deed and Rules of the Centre Great Lighting (ESPS) Pension Scheme can be found at Appendix 1 to this determination.

4. Mr Price was born on 7 December 1950, and commenced employment with South Wales Electricity plc (SWALEC) in 1967.  He joined the ESPS on 24 November 1975.
5. Mr Price’s subsequent employment history is somewhat complicated although he remained a member of the ESPS throughout.  Between 1992 and 1997, he was employed by Celtic Contracting Services, although this company was owned by SWALEC.  In 1997, Welsh Water was amalgamated with SWALEC and renamed Hyder.  In 1998, Hyder traded under the name of Hyder Infrastructure Services, and in the following year Hyder were acquired by Western Power Distribution who then renamed the company Infrastructure Services Limited.

6. In 2000, as a result of a management buy-out, the company was renamed Inframan Ltd and, in 2002, Inframan Ltd was purchased by Stiell Facilities Ltd.  In December 2002, Stiell Facilities transferred its business to its subsidiary, Stiell Process Engineering Ltd which, on 30 December 2002, changed its name to Stiell Inframan Limited.  
7. On 16 May 2003, Stiell Inframan Limited wrote to Mr Price:

“Further to our letter of February 2003 relating to the above, I can now confirm that our review of the pension arrangements for former members of the Electricity Supply Pension Scheme (ESPS) who are classified as protected members for pension purposes, has been finalised.

I am pleased to confirm that you will be eligible for membership of the Alfred McAlpine Group of ESPS with immediate effect….

…We have received confirmation from the South Wales Electricity Group of ESPS that they are currently receiving legal advice as to the suspension of the transfer of pension benefits into the Inframan Pension Scheme.  The aim, as previously detailed, is to transfer these benefits directly into the Alfred McAlpine group of ESPS in order to retain your final salary link with your earlier ESPS service.  Further details will follow in due course…”  

8. On 12 September 2003, Stiell Inframan Limited, again wrote to Mr Price:

“Following the recent restructuring of the Alfred McAlpine business, I am writing to advise you that the Highways Street Lighting Division (Stiell Inframan) will be migrating to McAlpine Utilities with effect 1 October 2003.  We strongly believe that the Transfer of Undertakings (Protection of Employment) Regulations 1981 apply to this contract, and hence on 1 October 2003 your employment will transfer to McAlpine Utilities.

In accordance with the Transfer of Undertakings (Protection of Employment) Regulations 1981 I must advise you that your employment with Stiell Inframan will therefore end on 30 September 2003.”

9. On 9 January 2004, the Group Pensions Manager at Alfred McAlpine plc wrote to Mr Price advising him of his transfer of benefits from the Western Power Distribution Group of ESPS, including his former membership of the South Wales Electricity Group of ESPS.
10. On 26 October 2004, Alfred McAlpine plc wrote to Mr Price:

“The Street Lighting Maintenance contract for Newport currently held by Alfred McAlpine Infrastructure Services Limited will cease on 31 October 2004.

By virtue of the fact that you are employed to work on that particular contract and spend the majority of your time servicing the contract your employment will transfer to Centre Great 1991 Ltd as a result of TUPE (Transfer of Undertakings)….”
11. The Centre Great Scheme was established, on 1 September 2004, for any employees of Centre Great Lighting Limited who are a “Protected Person”, for the purposes of the Regulations.  There is no dispute that Mr Price is a “Protected Person” for the purposes of those Regulations.

12. Members of the McAlpine Scheme, have a right to a transfer value, providing a request is made within two years of the transfer of their employment.  
13. On 29 April 2005, Electricity Pensions Services Limited, the appointed administrator for the McAlpine Scheme, wrote to Mr Price with details of his transfer value:

“Electricity Supply Pension Scheme – Alfred McAlpine Group

I am writing to provide details of the current transfer value of your preserved benefits within the Alfred McAlpine Group of the Electricity Supply Pension Scheme.

The transfer value as at 29 April 2005 is £240,990.82 (including GMP liability) and represents a reckonable period of 32 years.  The transfer value figure quoted is guaranteed until 29 July 2005….

…Having left the Company on 31 October 2004, your preserved benefits, payable from age 60, are currently:

Pension


£13,730.59

Tax Free Lump Sum

£39,581.00

Spouse’s Pension

£ 8,090.78 per annum

…If you wish to proceed with the transfer based on the transfer value quoted, the enclosed Indemnity Form and PS9 Form must be completed and returned to me by 29 July 2005.” 

14. On 20 June 2005, Quantum Advisory Limited, the appointed administrator for the Centre Great Scheme, wrote to Mr Price:
“This letter concerns your pension entitlement and, in particular, your rights under the Protected Persons Regulations.

1. The purpose of the Regulations is to protect pension benefits for individuals who were members of ESPS in March 1999 and have been in continuous service since then.

2. If such a member changes employer due to a business transaction (e.g. moves from McAlpine to Centre Great) then the new employer (i.e. Centre Great) must take on the protected person obligations for future service.

The nature of this protection is twofold:

(a) Centre Great must provide similar future service benefits to those under the McAlpine Scheme, and

(b) Centre Great must ensure that those benefits are safeguarded in line with prescribed guidelines.

3. In relation to benefits already accrued in the McAlpine Scheme, Centre Great have decided that it is in all parties’ interest for those benefits to remain in that scheme.  In particular, the Regulations require that McAlpine continue to provide protection for those benefits.

Furthermore, whether or not the benefits are transferred, they cease to be linked to future rates of growth.  They do however, receive protection against future inflation.

4. A concern has been raised about future redundancy benefits should no transfer be made.  We can advise that it is Centre Great’s legal duty in these circumstances to ensure that all members’ benefits (Centre Great benefits and those accrued in the McAlpine Scheme) are paid without reduction for early payment.  In other words it is Centre Great’s legal duty to make good any actuarial reduction that might be applied under the McAlpine Scheme.”

15. On 10 August 2005, Electricity Pensions Administration Limited, wrote to Mr Price with a transfer value quotation.  This was guaranteed from the calculation date of 8 August 2005, until 8 November 2005.  Mr Price replied on 25 August 2005, requesting a transfer.
16. On 21 October 2005, the Trustees of the Centre Great Scheme wrote to Mr Price acknowledging his transfer request of 4 October 2005, and telling him that the matter would be brought before the Trustees of the Scheme at the next trustee meeting to be held on 16 November 2005. 
17. On 10 November 2005, Amicus, Mr Price’s union, wrote to Centre Great Ltd.  The union requested comment on the fact that members, although having a statutory right to transfer, had been advised not to transfer, and that there did not appear to be any legal basis for them advising in this way.  The union also pointed out that members had been told that, on transfer, they would not receive a year for year service credit, and that any transfer would be treated as a deferred benefit and therefore based on salary at the date of leaving the McAlpine ESPS and then revalued by the lower of RPI and 5%. The union said that this appeared contrary to the rules of the Scheme and Regulation 6(1) of the Regulations, and that Regulation 6(4) imposed an obligation on them to secure benefit rights at least equal in value to the benefit rights transferred from the other scheme.

18. On 13 December 2005, the Trustees wrote to Mr Price:

“…Your preserved benefits in the McAlpine Scheme represent your benefit built up from the date you joined the ESPS until the date you joined the Centre Great Lighting (ESPS) Pension Scheme.  If these benefits remain in the McAlpine Scheme they will be protected against future inflation, but the link to future salary increases will be lost.
If you were to transfer these benefits to the Centre Great Lighting (ESPS) Pension Scheme, then Centre Great are required to mirror these benefits i.e. provide the same benefits as if you had left them in the McAlpine Scheme.  The benefits provided would still not become linked to future salary growth. 
We understand that you have 32 years’ service in the McAlpine Scheme.  Unfortunately, in the opinion of our advisers, the amount of money the McAlpine Trustees are currently willing to transfer into the Centre Great Lighting (ESPS) Pension Scheme is not sufficient to enable us to provide you with this amount of service in our Scheme.

Our advisers have estimated that the amount of money the McAlpine Trustees are currently willing to transfer could provide you with an additional 28 years and 210 days in the Centre Great Lighting (ESPS) Pension Scheme.  Please note these figures are estimates being based on information currently available.   If you decide to transfer an up to date transfer value will be requested from the McAlpine Trustees and the service granted in the Centre Great Lighting (ESPS) Pension Scheme will be recalculated….

…As advised in previous correspondence, under TUPE (Transfer of Undertakings (Protection of Employment) Regulations it is Centre Great’s legal duty to ensure that all members’ redundancy benefits (Centre Great benefits and those accrued in the McAlpine Scheme) are paid without reduction for early payment.  In other words, it is Centre Great’s legal duty to make good any actuarial reduction that might be applied under the McAlpine Scheme.” 
19. Mr Price sought assistance from the Pensions Advisory Service (TPAS) and on 6 January 2006, TPAS wrote to the Trustees of Centre Great Lighting ESPS Pension Scheme. TPAS referred to the letter of 13 December 2005, and pointed out that Mr Price was of the opinion that his pensionable service should not be reduced, that he had protection under the Regulations and that, anyway, calculations had been based on out of date information.

20. On 27 April 2006, Mr Price complained to the Trustees of the Scheme under stage one of the Scheme’s internal dispute resolution (IDR) procedure.
21. The Trustees initially responded on 19 June 2006, followed by an IDR stage one response on 10 September 2006.  Their letter of 19 June 2006 reads:

“Investigations carried out

We have taken the following action:

1. Legal Advice – Enclosed is a copy of a letter from Eversheds, our Legal Advisers, confirming that, in their opinion, there is no legal requirement on the Company to continue to provide salary linkage on the McAlpine service benefits.  The requirement is only to ensure that members “accrued rights” (i.e. leaving service benefits) are protected.
Further, the letter also confirms that your “protected status” will not be lost if you do not transfer your McAlpine benefits within two years of joining the Centre Great Scheme.

2. Actuarial Advice – The McAlpine Trustees have provided transfer values for the members who have the opportunity to transfer.  Unfortunately, the advice received by us is that, if we accept these amounts and grant year for year credits, there will be a significant deficit in the Centre Great Scheme.  We do not therefore feel that we can allow the transfers to proceed on this basis as this could put members’ benefits at risk. 
In order to try and correct this we have written to the McAlpine Trustees asking if it would be possible to increase the transfer values on offer.  A copy of our letter is enclosed for your information.
3. Protection of Benefits – The Company has confirmed that, the enhanced terms available on redundancy and ill health will be retained (based on full service, including your McAlpine service), even if the transfer doesn’t take place.

Your total benefits

Set out below is a summary of the benefits you would expect to receive at retirement (age 60) assuming you do not transfer your benefits from the McAlpine Scheme.  The McAlpine figures are taken from your McAlpine leaver statement dated 29 April 2005 and the Centre Great figures are based on your most recently advised salary (£34,600), for simplicity.

Benefits from McAlpine Scheme

Pension = £13,730.59 pa

Lump Sum = £39,581.00

Benefits from Centre Great Scheme

Pension = £2,631.04 pa

Lump Sum = £7,893.12

The above ignores the potential impact of future growth on your Centre Great benefits and increase in the McAlpine benefits (which are basically inflation, although part will increase by broadly national average earnings increases).”

22. Their letter of 10 September 2006 was written by Mr D, a trustee appointed as Adjudicator under the Scheme’s IDR procedure.  It reads:

“…Trustees’ Decision

I can advise that Clause 11.1.1 of our Scheme Rules states that “…the Trustees may with the consent of the Principal Employer, accept a transfer to the Scheme of all or any assets of an Other Scheme on terms that the Member, group of Members or other person in respect of whom the transfer is made shall be entitled to such benefits under the Scheme as may be decided by the Trustees on advice of the Actuary…”

Centre Great Limited, the Principal Employer, has verbally provided consent for transfers into our Scheme to occur as long as the benefits provided are on a cost neutral basis.  The advice received from our Scheme Actuary was that if we accepted your request and similar requests from other members to provide year for year credits, there would be a significant deficit in our Scheme as the benefits would not have been calculated on a cost neutral basis.  The Trustees did not feel that we could allow yours and potentially many other transfers to proceed on this basis as this could put members’ accrued and future benefits at risk.  However, the Trustees are happy to accept your transfer value if benefits are calculated on their terms i.e. calculated on a cost neutral basis.”
23. On 16 September 2006, Mr Price submitted his complaint to stage two of the IDR procedure and, on 7 December, the Trustees provided a response:

“…I can advise that the trustees met on 20 November 2006 and our comments to your initial letter dated 27 August 2006, Mr D’s response to this and your subsequent letter dated 16 September 2006 are as follows:

· You can transfer your accrued benefits from the McAlpine Scheme to the Centre Great Lighting (ESPS) Pension Scheme.  However, the benefits offered are calculated as per Clause 11.1.1 of our Scheme Rules.

· Eversheds, our Legal Advisers, have confirmed that, in their opinion, there is no legal requirement for the Trustees to continue to provide salary linkage on the McAlpine service benefits if they are transferred into our Scheme.  The requirement is only to ensure that members’ “accrued rights” (i.e. leaving service benefits) are protected.   

· Our legal advisers have also confirmed that your “protected status” will not be lost if you do not transfer your McAlpine benefits within two years of joining our Scheme.  We have further advised that we are willing to accept transfers after this date so long as they are calculated as per Clause 11.1.1 of our Scheme Rules.

· While you are employed by Centre Great Limited our Scheme provides you with benefits that mirror your previous Electricity Supply Pension Scheme (ESPS) arrangements.  Provisions have also been put in place so that the enhanced terms available on redundancy and ill health are retained even if you do not transfer your McAlpine benefits into our Scheme.

On the basis of all of the above the trustees have agreed to uphold the decision made by Mr D.”   

SUBMISSIONS
24.
Mr Price submits:
24.1
His request to transfer will be met but only on condition that his service credit is based on what the transfer could provide which is less than his actual accrued service.
24.2
Accrued benefits do not appear to be linked to final salary growth.  His salary was frozen in 2005/2006.

24.3
His transfer should proceed and the Trustees should ensure he retains the maximum number of years’ service all linked to final salary, as is his right as a “protected person”. 

24.4
The Regulations clearly define his right to transfer his accrued service and it is the responsibility of the Employer to make good any deficiencies.  He disagrees that he would be better off deferring his benefits in the McAlpine Scheme.  A number of other factors would have a bearing on his financial future:

· Change of company ownership;

· Loss of contracts;

· His move to another country;

· A successful challenge in respect of his frozen salary;

· He chooses not to retire on his 60th birthday. 

24.5
He is still competent to carry out the managerial role he did with Alfred McAlpine prior to his TUPE transfer and has never refused any role that he has been requested to undertake.  On transferring to Centre Great, this role was not an option given to him and he was told on his start date, that other work would be found for him.

25.
The Employer and Trustees submit:
25.1
The Trustees of the Centre Great Scheme corresponded with the Trustees of the McAlpine Scheme and were informed that the latter were unable to offer a full year for year service credit equivalent transfer value for Mr Price.
25.2
They understand that the McAlpine Scheme, which is underfunded, feels unable to offer the Trustees full transfer value terms, in the absence of a strict legislative requirement to do so.

25.3
As a “Protected Person”, Mr Price has a right to a transfer value from the McAlpine Section provided the request is made within two years of the transfer of his employment.  However, the Employer and the Trustees have no obligation to accept an inadequate transfer value and offer Mr Price year for year service under the Regulations.  To accept a transfer payment under these conditions would place a significant funding strain on the Scheme.
25.4
The Employer highlights the enabling provisions of Regulations 6(6) and 9, which preclude a situation arising where the potential consequences of accepting inadequate transfer payments (in respect of the Complainant and his colleagues), only serves to prejudice the Employer’s and the Scheme’s future viability.

25.5
Their interpretation of the Regulations is such that the Employer will be deemed to have complied, where it is unable to provide a relevant scheme in the circumstances described in Regulation 6(6), but there are alternative arrangements in accordance with Regulation 9.  The Employer has complied with Regulation 9(2)(b), and will comply with Regulation 9(3), once a full past service reserve transfer value is available.  In these circumstances, Regulation 6 is satisfied, by virtue of the Employer’s compliance with Regulation 9.  It is not “reasonably practicable” for an employer to accept an inadequate transfer value to fund benefits that arose prior to it becoming an employer of the persons concerned.  To conclude otherwise not only puts in doubt the future financial liability of the Employer and the new scheme, but also gives rise to a situation where any successor employer could deliberately fund its relevant scheme on a weak basis knowing that, when its contract came to an end, it could simply require the successor employer to take over the burden.  If this interpretation is incorrect it becomes very difficult to envisage a set of circumstances to which Regulation 6(6) would apply.
25.6
Their view is that Mr Price’s “accrued rights” are secured within the McAlpine Scheme. They question the relevance of Regulation 6(4), if not to permit, as is the case here, past service benefits to be left in the previous scheme, provided the Employer has taken all reasonable steps to provide a relevant scheme, for future service benefits, including provisions that take account of all past service for redundancy and ill health pensions. 
25.7
The alternative of Mr Price leaving his deferred benefits in the McAlpine Scheme leaves him in a better position financially.  The position in respect of redundancy and ill health pensions is different in that the Centre Great Scheme provides pensions in those circumstances as if year for year transfers had occurred after deducting the value of the deferred payments brought into payment.  Accordingly, it is not believed there are circumstances which will arise that would leave Mr Price worse off if his McAlpine Scheme benefits are not transferred.

25.8
Mr Price has alluded to the fact that his salary has been frozen since the commencement of his employment.  There is good reason for this.  Mr Price has stated he is unable to undertake a large part of the managerial duties he is required to carry out as he is no longer able to accept the responsibilities of the post.  The Employer has chosen, rather than to reduce his salary accordingly, to maintain his salary at £34,600.  Mr Price has not formally complained to them about this matter and the first time the Employer became aware that this was an issue was on receipt of this complaint.

25.9
If Mr Price does not transfer from the McAlpine Scheme, his preserved benefits built up over 32 years will be revalued until his retirement date by the lower of inflation and 5% per annum.
25.10
Due to Mr Price’s stated inability to carry out the managerial responsibilities linked to his job, it is unlikely his salary will increase between now and his retirement which means that, even if a full transfer value were available, he would still be better off deferring his pension in the McAlpine Scheme.
25.11
Mr Price appears to have misunderstood the position regarding the funding of the Centre Great Scheme.  The accepted position under the Regulations is that an employer of Protected Persons is only liable to provide benefits in connection with the service of those individuals in its employment.  This is premised on the provisions of Regulation 6(1) of the Regulations, which provides that an employer of Protected Persons should ensure that, at all times, but particularly on winding up, “each protected person in his employment” is provided with the appropriate level of benefits in respect of that individual’s service in the mirror image scheme.  Accordingly, the Employer only has a legal obligation (which it continues to meet) to provide mirror image ESPS benefits in relation to the future pensionable service of its Protected Persons.  The Regulations do not require the Scheme to have sufficient assets to cover non-transferred in past service benefits.

25.12
The Centre Great Scheme is currently adequately funded and a strain on it would only arise if the Trustees accepted an inadequate transfer payment from the McAlpine Scheme.
25.13
The Regulations directly address the point of an employer being unable to meet the benefits required under the Regulations, by stipulating that provision of those benefits should then fall onto other parties.  Regulation 19 indicates that these parties will comprise the parent company of the employer in question and/or the employer (known as the “successor company”) who was employing the protected individual immediately after privatisation in 1990. 

25.14
In this instance the Employer does not have a parent company and consequently, the liability to meet the potential shortfall in the provision of benefits would fall to Western Power, the relevant successor company for these purposes.  The parties would need to bring a claim before the courts to enforce such action.

25.15
They do not agree that Mr Price’s ‘frozen salary’ issue is likely to be resolved in his favour.  The Employer maintains that, for as long as Mr Price continues to carry out his present level of responsibilities, he will not be entitled to receive any increase in his remuneration. 

CONCLUSIONS

26.
Mr Price has alluded to the fact that his salary has been frozen since the commencement of his employment.  This is, however, an employment matter and, as such, outside my jurisdiction. It is of course a relevant consideration for Mr Price in deciding if it is indeed to his advantage to seek a transfer. But that is a matter for him to decide having obtained such advice as he feels he needs. My role is simply to ensure that he has the facility to transfer in accordance with the Regulations should he so choose.
27.
Mr Price’s complaint is against the Employer and the Trustees of the Centre Great Scheme and their refusal of his request to have his benefits transferred from the McAlpine Scheme on like for like terms.    

28.
The transfer value that is available from the McAlpine Scheme is not sufficient to provide Mr Price with a year for year service credit award in the Centre Great Scheme.  Mr Price contends that the Employer and the Trustees have a duty, in accordance with the Regulations, both to accept the transfer and to make up any shortfall. 

29.
The Employer and the Trustees argue that the Trustees have no obligation to accept the transfer under the Trust Deed and Rules, and the Employer has no obligation under the Regulations to make up any shortfall.  They say that any obligation under the Regulations extends only to providing mirror image ESPS benefits in relation to future pensionable service with the Employer. Consequently, Mr Price would, at retirement, be better off not transferring, because his deferred benefits in the McAlpine Scheme, would be revalued by the lower of inflation and 5% per annum, whereas if they were transferred, his benefits in the Centre Great Scheme would experience no growth or increase, as they are linked to his salary, which is frozen.
30.
The aim of the Regulations is to protect pension provision for people who worked in the electricity industry on privatisation, who were members of the ESPS and whose employment has since been transferred under TUPE.

31.
Clause 11.1.1 of the Trust Deed and Rules of the Centre Great Scheme states that the Trustees “may”, with the consent of the Principal Employer, accept a transfer to the Centre Great Scheme.  In principle, therefore, there is no obligation on them under the Rules as drafted to accept a transfer, and, having regard solely for the Rules, a refusal would not constitute maladministration.  However, under paragraph 6(5) of the Regulations, a Protected Person is entitled to a transfer of any accrued pension rights which are capable of being transferred, to a relevant scheme of a new employer, providing a desire to transfer has been expressed within the correct timescale.  

32.
Regulation 6(5) places the onus of ensuring that the transfer can take effect on the Employer, who must ‘procure…that [the Protected Person] shall be entitled to transfer to that scheme…’.  The consequence of this is that, while the Trustees are permitted, as the Scheme Rules are currently drafted, to refuse to accept a transfer, the Employer must do whatever it takes to ensure that Mr Price’s transfer can be effected.  That may require the Employer to negotiate a change to the Rules. 
33.
The Employer and the Trustees have stated that it is not “reasonably practicable” to provide a scheme which secures accrued pension rights in this case as a full transfer credit is not available from the McAlpine Scheme.  They say this brings Regulations 6(6) and 9 into play, and that Regulation 9(2)(b) is satisfied because, to the extent the Centre Great Scheme does not secure Mr Price’s accrued pension rights, they are alternatively satisfied by other means, namely by Mr Price remaining as a deferred member in the McAlpine Scheme.   

34.
However, the reason they have given is not one of “reasonable practicability”, but of cost. Whilst funding may of course be a concern, that does not to my mind raise issues of “practicability”. Regulation 6(2)(b) does place a responsibility on the Employer to take such steps as are reasonable to make good any deficiency in respect of those accrued pension rights.  And as for successor employers taking on unexpected and unaffordable burdens, that surely is a matter for those employers to weigh up in deciding whether to take over activities involving persons protected by the Regulations.  
35.
In any event, although it is claimed that Regulation 9(2)(b) is satisfied, that provision requires the Employer itself to satisfy the remaining obligations not satisfied under the new scheme; that is an active obligation, not satisfied by simply telling an employee not to transfer but retain deferred membership elsewhere. 
36.
The Employer and the Trustees contend that Mr Price would be better off by not transferring. This is in part due to the fact that his deferred pension will escalate, whereas, if transferred, his past service will attach to his frozen salary. That though is a matter for Mr Price to consider in deciding whether or not to transfer. 

37.
The Employer and Trustees claim that any obligation under the Regulations only extends to providing mirror ESPS benefits for future service, and places no obligation on them to provide the same protection for past service, accrued benefits.  However, the Regulations make explicit reference to “accrued pension rights”. If, as the Employer and Trustees contend, they are only obliged to offer whatever the transfer value is worth, which is the usual position on a transfer in, it would be difficult to see what Regulation 6(4) achieved.  Prima facie, Regulation 6(4) imposes an obligation on the new employer, to procure that the Rules of the receiving scheme secure accrued pension rights which are at least equivalent in value to the accrued pension rights that are being transferred. The actual level of pension may be affected by salary levels, but that is apart from the question of what the accrued value of the “pension rights” may be.   
38.
Clearly, Mr Price is not being offered “pension rights” which match those in the McAlpine Scheme, and it seems to me therefore that the rules of the Centre Great Scheme as currently drafted do not comply with Regulation 6(4), and transferees are not currently provided with the degree of protection as intended by the Regulations.  The Regulations place the onus on the Employer to rectify any such deficiency.
39.
Mr Price is a Protected Person and has expressed a desire to transfer, within the relevant timescale. He is therefore entitled to transfer to the Centre Great Scheme.  The Employer is, therefore, required to ensure that, on transfer, Mr Price’s pension rights secured in the Centre Great Scheme are of an actuarially certified equivalent value to the accrued pension rights that have been transferred. I make suitable directions below.

DIRECTIONS
40.
Within 28 days of the date of this Determination, the Employer shall arrange for the rules of the Centre Great Scheme to be amended to reflect the requirement that, on transfer, Mr Price is granted rights in the Centre Great Scheme which can be actuarially certified to be at least of an equivalent value to the accrued pension rights being transferred.
41.
Within 28 days of that amendment, the Trustees shall provide Mr Price with a revised transfer quotation on that basis and the Employer shall take such steps as are reasonable in all the circumstances (having regard to good actuarial practice) to make good any deficiency in respect of Mr Price’s accrued pension rights in accordance with Regulation 6(2)(b).  
CHARLIE GORDON
Deputy Pensions Ombudsman

14 August 2008
APPENDIX 1
RELEVANT LEGISLATION
“Electricity (Protected Persons)(England and Wales) Pension Regulations 1990

1 In these Regulations-

“accrued pension rights” means the pension rights, other than future pension rights and (except where the context otherwise requires) any pension rights provided by a state pension scheme, to which a protected person is from time to time entitled. 


“the Pension Scheme” means the Electricity Supply Pension Scheme;


3 Protected employee


(1) Subject to paragraph (2), this regulation applies to any person who-


(a)
is an existing employee and immediately before the transfer date is a participant in the Pension Scheme;

(b)
is an existing employee and, on or after that date, participates in the Pension Scheme within three months of his attaining the minimum age for such participation;

(c )
was formerly a member of the Pension Scheme and, on or after that date, participates in or accrues pension rights under the Scheme in circumstances which, if the date upon which he had ceased to accrue pension rights in that Scheme had been after the transfer date, would not have been treated as a break in his continuity of employment under regulation 5; or

(d)
is a person who participates in the Pension Scheme in pursuance of regulations made under paragraph 1(1)(a)(i) or (ii) of Schedule 14 to the Act.


(2)…,


(3) A person shall not cease to be a protected employee


(a)
if, after ceasing to participate in a relevant scheme as a protected employee, he subsequently participates in another relevant scheme as a protected employee and has not, during the period in which he did not participate, ceased to be in continuous employment;
(b)…,

(c ) …
Accrued pension rights
6.—(1)  Subject to paragraphs (2) and (3), the employer of a protected person shall at all times ensure that, in respect of each protected person in his employment, the assets of the relevant scheme provided by the employer in respect of that person are such that, in the event of the winding up of that scheme, there would be available to provide accrued pension rights for such protected person a sum equal to or exceeding the liability of that scheme in respect of those accrued pension rights.   
    (2)  It shall not be a breach of the employer’s duty under paragraph (1) if the assets of the relevant scheme mentioned in that paragraph at any time do not equal or exceed that liability where-

(a)
a valuation of that scheme has been produced by a Fellow of the Institute of Actuaries or the Faculty of Actuaries having its effective date within the previous three and one half years or such lesser period (if any) as may be prescribed under sections 56A and 56E of the Social Security Pensions Act 1975 (disclosure of information about the schemes to members); and

(b)
the employer has taken and continues to take such steps as are reasonable in all the circumstances (having regard to good actuarial practice) to make good any deficiency in respect of the accrued pension rights of that protected person (calculated on the same basis as that applicable under paragraph (1)) stated, whether expressly or by implication, in that valuation. 


    (3)  …, 
    (4)  If a protected person shall transfer or be transferred to a relevant scheme, and if a transfer payment shall be made in respect of his accrued pension rights to that scheme, the employer providing that scheme shall procure that the rules of that scheme will secure accrued pension rights which, on the basis of good actuarial practice, are at least equivalent in value to his accrued pension rights so transferred from the former scheme.
(5)
Any new employer shall also procure that if the protected person notifies or is deemed to have notified his new employer in accordance with the terms (if any) of the relevant scheme provided by the new employer, and otherwise within two years of transferring to the new employer, that he desires to transfer his accrued pension rights to the relevant  scheme provided by the new employer, he shall be entitled to transfer to that relevant scheme in accordance with paragraph (4) any accrued pension rights, which are capable of being transferred.

(6)
To the extent that an employer is unable to provide a relevant scheme which satisfies paragraphs (4) and (5), he shall ensure that the accrued pension rights of each protected person in his employment are secured by other suitable means in accordance with regulation 9 to the same extent and at the same level as such rights would have secured if he had provided a relevant scheme. 


Other suitable means


       9.
(1)
Where an employer is required by any provisions of these    

                                             Regulations to provide a relevant scheme and-





(a)

(i)
it is not reasonably practicable to provide the relevant scheme required in the circumstances specified  in that provision, and





(ii)
the employer complies with paragraphs (2) and (3) ; or 

(b) the circumstances specified in paragraph (6) apply, he shall be deemed to have fulfilled the duty imposed by the provision in question.




(2)
The employer shall-

(a)
provide a retirement benefits scheme which satisfies  the obligations contained in the provision in question to the extent that it is reasonably practicable to do so; and 

(b)
satisfy the remainder of those obligations, which are not included in the scheme provided under sub-paragraph (a) of this paragraph, by other suitable means which will secure for the benefit of the protected person concerned pension rights at least equivalent to those which would have been provided by the relevant scheme.

(3)
If it shall subsequently become reasonably practicable for the requirements mentioned in paragraph (2)(b) to be satisfied by the scheme referred to in paragraph (2) (a) or another relevant scheme, the employer may arrange that they are so satisfied

Persons owing a duty

19.
(1)
Any duty imposed by these Regulations on the employer of a protected person shall also be a duty owed by – (a) the parent company (if any) of the employer of the protected person; (b) 
if neither the employer nor the parent company is a successor company, the last successor company before that duty arose to have been the employer (or the parent company of the employer) of that person; (c) if the employer (or the parent company of the employer) is a company which immediately after the transfer date was wholly or partly owned by two or more successor companies, such successor companies jointly but, in respect of any monetary obligation of the employer, severally divided in the proportions which the aggregate number of protected employees and protected beneficiaries in receipt of a pension in respect of each company on the transfer date bears to the aggregate number of such persons in respect of all of those successor companies (but excluding all such persons who are entitled solely to equivalent pension benefits within the meaning of subsections (5) to (7) of section 33 of the Social Security Pensions Act 1`975; (d) any parent company of a successor company within sub-paragraph (b) or (c) of this paragraph in respect only pf the liability of that successor company under those sub-paragraphs; and (e)… ,”

RELEVANT EXTRACTS FROM THE TRUST DEED AND RULES CENTRE GREAT LIGHTING (ESPS) PENSION SCHEME DATED 1 FEBRUARY 2005 
“Clause 11 Transfers of Assets

11.1 Transfers to the Fund

11.1.1 Subject to clauses 11.1.2, 11.1.3 and 11.1.4, the Trustees may with the consent of the Principal Employer, accept a transfer to the Scheme of all or any of the assets of an Other Scheme on terms that the member, group of members or other person in respect of whom the transfer is made shall be entitled to such benefits under the Scheme as may  be decided by the trustees on the advice of the Actuary PROVIDED THAT any amount certified under the clause 11.1.2 as representing employee’s contributions shall be treated as such in the Scheme. 

11.1.2 In relation to anyone to whom such a transfer relates who is or becomes an Active member the Trustees shall obtain a certificate from the Other Trustees as to the period of employment to which the transfer relates, and what part (if any) of the transferred assets represents employee’s contributions made to the Other Scheme, and also what (if any) conditions as to the refund of such contributions apply.  The certificate shall also state the maximum amount which could have been taken in lump sum form by an Active member under the rules of the Other Scheme.” 
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