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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr W S Culshaw FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	Local Government Pension Scheme FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondent 
	:
	Former Employer: Cheshire County Council (the Council)


MATTERS FOR DETERMINATION (dated 4 August 2006)

1. Mr Culshaw considers that he should have been granted ill health early retirement (IHER).  The Council does not agree.  
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT PROVISIONS
3. The Scheme is governed by Regulations.  Regulation 27 (1) of the Local Government Pension Scheme Regulations 1997 says:

“Where a member leaves local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any comparable employment with his employing authority because of ill health or infirmity of mind or body, he is entitled to an ill health pension and grant.”

4. Regulation 27(5) provides that “permanently incapable” means:

“that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday.”

5. Regulation 97 says that decisions as to entitlement to benefit are to be made by the most recent employer.  And Regulation 97(9) says:

“Before making a decision as to whether a member may be entitled under Regulation 27 …… the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill health …”    

6. Regulation 98 says:

“98(1) Every person whose rights or liabilities are affected by a decision under regulation 97 must be notified of it in writing by the body who made it as soon as is reasonably practicable.  

(2) A notification of a decision that the person is not entitled to a benefit must include the grounds for the decision.”

MATERIAL FACTS

7. Mr Culshaw had been employed by the Council for 30 years, for the last 17 years as a Child Protection Co-ordinator.  
8. From April 2005 he was absent from work due to a neck condition.  He also reported that he was suffering from stress.  
9. Mr Culshaw was referred to an Occupational Health Physician (OHP) who assessed Mr Culshaw on 3 May 2005.  The OHP reported to the Council the same day, saying, in part:  
“[Mr Culshaw] attributes his symptoms of a stress related nature to work related issues.  In addition he has an on going neck problem that of cervical spondylosis and myelitis which has previously given him problems of pain and also altered sensation.  He has had difficulty with dexterity of the fingers and problems with balance and walking.

He is currently away from work and feels he is unable to return to his job role or the department.”

10. The OHP had arranged to see Mr Culshaw again after obtaining a report from his GP.  Mr Culshaw’s GP wrote to the OHP on 24 May 2005.  The GP referred to the stressful nature of Mr Culshaw’s job and continued:

“ … over the past 12 months or so the aggravating factor has been the development of quite severe cervicalgia, particularly affecting the mid cervical region to which more latterly Mr Culshaw has developed what appears to be bilateral brachial nemitis with pain emanating down over both shoulders and into the arms.
X-rays of Mr Culshaw’s cervical spine, taken on 25 February 2005 this year, show narrowing of the C5/6 disc space, consistent with spondylo-arthritic change.  There was calcification in the anterior longitunal ligament and the ligamentum nuchae which is of no significance.  However, oestoarthritic changes are present in the neuro-central joints from C5/T1.

Mr Culshaw has been exhibiting extreme tension headaches as a result of his chronic neck stiffness.  He has attended physiotherapy ….. over the last 3 months and whilst this has shown a partial response in his symptomatology, he still complains bitterly of pain in his neck to the extent that this is affecting his levels of concentration and his ability to cope in the work place.  He is somewhat fearful that the distracting nature of his neck pain may distract him from the managerial decisions he needs to take with regard to his job and this is increasing his general levels of anxiety and stress.

Bearing in mind the length of time he has had his neck symptoms, I doubt that these are likely to improve in any dramatic way in the near future, and also bearing in mind Mr Culshaw’s age of 59, my own view is that it is entirely reasonable for Mr Culshaw to be fearful for his long term future in his current employment.

I would certainly support the decision to retire him on health grounds if you feel it is appropriate.”

11. Mr Culshaw applied for IHER.  Part C of the application form was completed by the OHP who listed three medical conditions which were preventing Mr Culshaw from continuing in his work: myelitis; cervicalgia and stress related features.  He said that in relation to the first and third conditions no specific treatment was being undertaken although Mr Culshaw was undergoing physiotherapy for his cervicalgia and taking NSAIDs/painkillers.  He indicated that the long term prognosis for the first condition was stability or worsening.  He felt that progressive worsening or intermittent exacerbation was likely in relation to the second condition and he expressed no view about the third condition.  
12. In answer to the question “Will the employee be incapable of efficiently discharging the duties of their current employment …… (or comparable employment) until the age of sixty five?” the OHP said that Mr Culshaw’s:

“neck problems may well deteriorate which would have a negative impact on regular and efficient service (to age 65) but this is not undoubtedly the case.”  
The OHP’s overall opinion was:

“Clearly significant medical problems exist – the myelitis effects are unlikely to resolve; However the cervicalgia may present a fluctuant course and the reactive stress is amenable to treatment.  

In this regard therefore, I do not feel that the criteria have been fulfilled for early payment of the pension.”

13. As required by Regulation 97(9), Mr Culshaw’s application for IHER was considered by an independent occupational health practitioner (IOHP) who certified on 28 June 2005 (on part D of the application form) that, in his opinion, Mr Culshaw was not permanently incapable of discharging efficiently the duties of his employment (or other comparable employment) because of ill health.  
14. Mr Culshaw’s application for IHER was refused.   The Council did not write to Mr Culshaw setting out its decision and his right of appeal but Mr Culshaw did appeal, under the Internal Dispute Resolution procedure (IDRP).  
15. Mr Culshaw was seen by the OHP again on 28 July 2005.  The OHP wrote to Mr Culshaw’s manager on 2 August 2005, saying, in part:

“Currently he describes more frequent pain of greater severity than previously affecting the neck and he described this to me in careful detail.  Although there is partial relief by medication he told me that he is never pain free, the pain being more severe than before.  Unfortunately he told me that no further treatment could be suggested by the physiotherapy department but he will be discussing the situation further with his GP.

In summary quite clearly he has ongoing problems which are now of greater severity than before presenting with pain and restriction of movement involving the neck.  As a result he feels that he is not able to return to work because of the physical condition and the restrictions this places upon him.  Quite clearly he wishes to appeal against the decision of not being granted [IHER].  He thought the reason for the consultation included an assessment under the terms of the appeal but in fact this is not the case.  I have advised him to discuss the mechanism of the appeal with you so that he may be quite clear about the process.”

16. Mr Culshaw’s GP wrote to the Council on 15 August 2005.  The letter included:

“X-rays taken on 25 February 2005 confirmed narrowing of the C5 disc space, together with osteoarthritic change in the neurocentral joints from C5 to T1, which backs up and supports Mr Culshaw’s physical symptoms.  It is my opinion that Mr Culshaw will continue to suffer from his current discomfort on an ongoing basis.  In fact the frequency and severity of his pain has deteriorated over the last 3 months despite being off work an in my view he is likely to remain permanently incapacitated from his current occupation at least until the age of 65 but more realistically for the rest of his life.”   

17. The stage 1 IDRP decision maker, the Council’s Head of Corporate Personnel, wrote to Mr Culshaw on 20 September 2005.  The letter said, in part:  

“The role of the independent Doctor is to consider [the] evidence in the light of their knowledge of Occupational Health issues, the workplace and the demands of the job undertaken, and to take a decision on whether the employee would in all likelihood be permanently incapable of efficiently undertaking their duties until the age of 65”.  
The letter concluded: 
“The proper process for consideration of [IHER] has been followed in your case.  At the time of considering this the medical view taken was that on the balance of probability you were not permanently incapable of efficiently undertaking the duties of your job or comparable employment until the age of 65.  The reason for this was that your condition could fluctuate or be amenable to treatment.”
18. The stage 1 decision maker made the following recommendation:

“I can understand the frustration of any employee being told that they do not meet the [IHER] criteria, but without any explanation as to why the criteria have not been met.  I am therefore recommending that in future when doctors take a decision to refuse [IHER], they explain the reason the employee does not meet the criteria and that this information is given to the employee.”

19. Mr Culshaw asked for the matter to be reconsidered under stage 2 of IDRP.  That decision rested with the Council’s Head of Corporate Finance who wrote to Mr Culshaw on 9 January 2006 saying that he had decided to make a preliminary ruling for a review by a second independent Occupational Health Physician (the second IOHP) who had had no prior involvement in Mr Culshaw’s case. 
20. Mr Culshaw was examined by the second IOHP on 10 February 2006 who reported on 14 February 2006, concluding: 
“ … Mr Culshaw does have an ongoing degenerative neck condition which is unlikely to improve in the foreseeable future.  This will impinge on effectiveness and efficiency at work especially during periods of increased pain.  However this may be improved through workplace adjustments such as a reduction in the level of driving duties and some possible delegation and restructuring of child protection meetings.  There is no clear evidence in the medical records that these factors have been considered.  Coupled with a possibility that Mr Culshaw’s reported workplace issues have not been fully addressed and the possibility that these may be contributing to his perception of physical symptoms and his motivation to return to work, I cannot at this stage, on balance of probabilities, support a release of ill health retirement benefit.”
21. The stage 2 decision maker wrote to Mr Culshaw on 9 March 2006, rejecting Mr Culshaw’s appeal, saying: 

“I have formed the view, subject a qualification below, that the Regulations were applied fairly and correctly by [the Council] and that the medical review of your condition I requested from another specialist in Occupational Health ….. is reliable, authoritative and essentially determinative on the medical merits of your request to be granted [IHER].
My qualification is that I would remind the Council that there is an obligation to comply with the detailed requirements of Regulation 98 in notifying fund members of their decisions and the member’s rights of appeal”
22. The stage 2 decision maker went on to say that he did not believe Mr Culshaw had been prejudiced by the omission, having earlier said, referring to the certification given on 28 June 2005 by the IOHP: 

“It would appear that whilst that decision was relayed to you by the [Council] it was not relayed in written form with your right of appeal endorsed as required by Regulation 98.  I am however, satisfied that you were not prejudiced by that omission as you exercised your right of appeal in any event.” 

23. There was further correspondence, much of which centred on the issue of workplace adjustments or redeployment.  In a letter dated 6 May 2006 the Pensions Advisory Service (TPAS) (who by then Mr Culshaw had consulted) suggested that redeployment was not possible and queried the independence of the Council’s medical advisers.  In his reply dated 5 June 2006, the County Finance Officer said that the Council’s Occupational Health Unit had a separate independent contractual arrangement with the Council.  The letter continued: 
“Whilst I understand Mr Culshaw’s disappointment at the outcome of the review, having reviewed the files it is clear that his concerns arise from the conversations, and the various interpretations of them, with [the Council] over possible changes to his job.  These are of a secondary nature and it is my view that the main factor in this case is the medical opinion that Mr Culshaw is not permanently incapable of working and, as such, does not meet the criteria to be granted [IHER].  There is no evidence to dispute this judgement and I therefore believe the decision make by [the second stage decision maker] to be the correct one.”
24. In a letter dated 23 June 2006 to the Council but copied to Mr Culshaw the second IOHP (to whom Mr Culshaw had written direct) said:

“My report dated 14 February 2006 sets out in some detail why on balance of probabilities I could not support [IHER] at this stage.  Specifically I could see no objective evidence that:
· Reasonable workplace modifications had been considered or redeployment to comparable employment had been actively considered or implemented in order to allow [Mr Culshaw] to remain at work.

· That reported workplace concerns as outlined in …. [the] reports dated 3 May 2005 and 7 June 2005 were ever discussed/addressed.  The psychosocial factors related to perceived work related issues can impinge on individual’s motivation to return to the workplace.  

Clearly I understand Mr Culshaw’s disappointment.  If clear objective evidence that addresses the above issues can be demonstrated, advice will have to be sought as to whether this can be considered further under [IDRP].”
25. The second IOHP wrote again to the Council on 27 July 2006, having been supplied with a copy of the stage 2 decision letter.  He concluded:

“In summary therefore Mr Culshaw clearly is unable to undertake his full range of duties.  If there has been full active consideration of workplace modification and redeployment by both the employer and the employee, and they are considered impracticable or unavailable, [IHER] may be appropriate.  If, however, there has not been full consideration of workplace modifications or redeployment by all concerned and in additional there are resolvable workplace issues that may have affected the employee’s motivation then clearly any consideration of permanent medical incapacity and [IHER] is inappropriate.”
26. Mr Culshaw’s employment was terminated on 30 June 2006 on capability grounds under the Councils Workforce Performance Management Procedures.  He was then aged 61 and entitled to the payment of immediate Scheme benefits.  His pension was put into payment from the beginning of July 2006.  
27. Mr Culshaw wrote further about the matter.  The Council’s Children’s Safeguarding Unit Manager replied to him on 7 September 2006 saying: 
“I am afraid to inform you that [the Council’s] Children’s Services will not be agreeing to your request for [IHER].  
I have been advised that regardless of any recommendation OHU might make, the final decision rests with the employer.  [The Council’s] Children’s Services currently finds itself in a position where it is unable to fund early retirement and will not be agreeing to it in your case.”
28. She wrote again on 18 September 2006 saying:

“I have been asked by [the Council’s legal department) to amend a statement I made in my letter to you dated 7 September 2006.  It is a technical issue and the main content of my letter still applies.

In the circumstances where the OHU Doctor signs an Ill Health Retirement Certificate, then the Department would agree to it and the cost to the Service would not be relevant in these circumstances.”

29. Mr Culshaw remained dissatisfied and made an application to me.    
SUBMISSIONS
From Mr Culshaw:
30. He should have been granted IHER, in which case his benefits would have been enhanced by the number of years service remaining to age 65, ie four years.  
31. In appealing against the initial decision, Mr Culshaw suggested that a specialist’s view be obtained from a consultant orthopaedic surgeon although he later said that his GP’s view was that such a report would not add anything.  Mr Culshaw maintained that the x rays referred to by his GP in his report defined his condition, the nature of which the GP had set out precisely and that Mr Culshaw would be incapacitated for the rest of his life.   Mr Culshaw felt that the issue was about pain thresholds and it was inappropriate for the IOHP to make a decision without a consultation. 
32. About the stage 2 decision Mr Culshaw said that the decision maker failed to communicate with him and accepted, at face value and without checking the substance with Mr Culshaw, allegations that Mr Culshaw had been dismissive of redeployment and then ignored Mr Culshaw’s protestations.  The decision was not substantiated by evidence and was contrary to written evidence (for example, the report from Mr Culshaw’s GP).  In consequence, the decision was perverse, and biased in favour of the management and the Council’s financial views.  
33. Mr Culshaw denies that he was “dismissive” of redeployment.   He says he was very willing to consider it, particularly as he had only 29 years’ service and could not really afford to retire.  It was discussed at some length in the capability procedure but Mr Culshaw requested that any position would need to be sufficiently flexible to allow him to work without prior notice when experiencing an acute attack of neck pain or immobility.  
34. Mr Culshaw says that the second IOHP failed to discuss with him whether redeployment had been considered.  In the letter dated 27 July 2006 the second IOHP concluded that IHER would be appropriate if redeployment had been fully explored but ruled out.  The Council ignored that view.  Had the second IOHP discussed redeployment with Mr Culshaw and found that option had been ruled out, the second IOHP would have recommended that IHER be granted.    
35. The first IOHP’s view that there was “no evidence of a permanent condition” is contrary to Mr Culshaw’s GP’s view and that of the Consultant Radiologist to whom the GP referred.  The second IOHP confirmed that Mr Culshaw’s condition is permanent and will deteriorate. 
36. To put matters right Mr Culshaw seeks his pension enhanced by four years’ additional service.  In money terms he would have received an additional lump sum of £5,909.35 and his pension would have been £1,969.78 more per annum. 
From the Council:

37. It says it followed the proper procedure for consideration of an IHER application carefully and thoroughly.  The IOHP certified that on the balance of probabilities Mr Culshaw was not permanently incapable of efficiently undertaking the duties of his job or comparable employment until age 65 as his condition could fluctuate or be amenable to treatment.  In reaching that view the IOHP took into account Mr Culshaw’s own medical advisers’ opinions, including that of his GP.  
38. Any suggestion that reports were ignored or that Mr Culshaw was treated in an unfair or unjust manner is refuted.  In particular the Council denies that it ignored relevant medical advice.    
39. The Council denies that it failed to take the decision itself and says that at no time has Mr Culshaw alleged such a failure by the Council.  The decision relayed to Mr Culshaw was to the effect that the refusal of the IOHP to certify him as permanently unfit led to the Council declining Mr Culshaw’s application.  Mr Culshaw appears to have been in no doubt as to the Council’s decision and has not submitted that it was ambiguous or unclear albeit that he disagreed with the outcome.

40. The Council says that pursuant to Regulation 97(9) a certificate of permanency of ill health must be obtained so that if such a certificate is not granted that, in most cases, will effectively be determinative of the consequential operational decision of the employer.  Due weight must be given to the evidential significance of the certificate, and its function under the regulatory regime to inject finality and certainty into areas of general and specialist medical opinion in the context of entitlement to pension benefits.  

41. The stage 2 determination took account all the medical reports, including the new report from the second IOHP, information received from the Council and Mr Culshaw, previous correspondence and documents which, amongst other things, clarified Mr Culshaw’s views on redeployment (being that any job would need to be able to accommodate Mr Culshaw’s frequent and unpredictable absences from work without notice).  The Council accepts that the term “dismissive” may have been unhelpful but maintains that Mr Culshaw was either unwilling and/or felt unable to consider redeployment without imposing an unworkable and unacceptable condition.  
42. As both the stage 1 and 2 decision makers addressed the failure of the Council to communicate its decision in writing to Mr Culshaw detailing his right of appeal, a finding of maladministration in relation to those failures is inappropriate.   The recommendation, set out in paragraph 18 above, was within the remit of the stage 1 decision maker and sought to review process and identify best practice.  
43. In addition, the Council undertook an informal review, replied to letters from TPAS, responded to a separate formal grievance raised by Mr Culshaw and dealt with his further comments following the conclusion of IDRP.  
CONCLUSIONS

44. Mr Culshaw is unhappy about the circumstances leading up to the termination of his employment.  I deal only with the way in which his application for IHER was dealt with and whether he can successfully challenge the decision to reject his application. 
45. To be granted IHER Mr Culshaw must be permanently incapable of efficiently discharging the duties of his employment (or any comparable employment) because of ill health.  The decision as to whether he is permanently incapable is the Council’s. 

46. It is not clear to me, in Mr Culshaw’s case, and despite what the Council may later have said, that the Council ever took that decision.  It appears that, instead, the decision was effectively taken by the IOHP.  

47. As evidence, the stage 1 decision letter emphasised the role and decision of the IOHP at the expense of the Council’s role. It talks in general terms about doctors refusing IHER. 

48. It also reveals a further flaw in the procedure:  the failure to give Mr Culshaw reasons for the decision reached.  Whilst the letter did give reasons for the decision conveyed (the stage 1 decision) no reasons had been given for the earlier, original decision.  It appears to have escaped the stage 1 decision maker’s notice that Regulation 98(2) which imposes a statutory obligation to give reasons. Because it was mandatory a recommendation that it should be done was superfluous.  A reminder that it must be done would not have been.  It is not a question of “best practice” as the Council puts it.  
49. A failure by the Council to make the decision itself would represent a fundamental misunderstanding by the Council of its decision making role.  Although the Council is obliged, by Regulation 97(9), before making a decision as to whether a member may be entitled under Regulation 27 to IHER, to obtain a certificate as set out in Regulation 97(9), the decision as to whether the member is entitled to IHER remains the Council’s.  The certificate is expert evidence, no doubt capable of being compelling, which the Council must obtain, but it must then make it’s own decision in the light of all the evidence.  The Council says that the function of the certificate is “to inject finality and certainty into areas of general and specialist medical opinion in the context of entitlement to pension benefits”.  That statement endorses my view that the Council felt itself effectively bound to follow the recommendation.  I accept that if the Council had awarded the pension in the absence of certification by the IOHP, that would have been exceptional.  Nevertheless the Regulation leaves the decision with the Council, and so there must be a possibility, however remote, that a decision can be made against the IOHP’s evidence. It cannot therefore “inject finality”.

50. In (for example) the letters of 7 and 18 September 2006 the Council appears to be asserting that it did make the decision.  But the first of those letters referred to an impermissible and irrelevant consideration (cost).  The second letter was a hasty correction which indicates what I consider to be the true position – that the Council thought it was bound to accept the IOHP’s view and so did not make a decision at all.
51. It is true that Mr Culshaw did not expressly complain that the decision had not been made by the Council.  But he did complain about the decision reached and in examining that decision and the process by which it was reached it is open to me to consider whether the Council’s decision can be challenged on any grounds.    
52. The evidence is that the decision was in effect not made by the Council.  But even if I accepted that they had made it there would be doubt about whether it was properly made – leading to the result that it should be taken again.     

53. The failure by the Council to take the decision itself was maladministration.  There was other maladministration, in that the decision, with reasons, was not communicated in writing to Mr Culshaw, nor was he notified of his right of appeal.  I do not agree that because the Council identified, during IDRP, certain failings, that, in effect, negated those shortcomings such that is not open to me to reach a finding of maladministration in respect of them.  To put matters right, Mr Culshaw’s application for IHER must be remitted to the Council.  
54. Given that Mr Culshaw’s application will be reconsidered, it is strictly unnecessary for me to consider the matter further.  It may however help if I set out a few observations.    
55. The basis upon which a decision (whether an exercise of a discretionary power or a finding of fact) can be challenged has been established by the Courts.  Decision makers must ask themselves the correct questions, construe the legal position correctly, take into account all relevant but no irrelevant factors and come to a decision which is not perverse, ie a decision which no reasonable decision maker could have reached.  

56. Essentially Mr Culshaw says that the Council failed to take into account relevant medical evidence (in particular his GP’s report), failed to seek and take into account evidence from him about certain allegations and reached a decision which was perverse.   
57. It is not unusual for a decision maker to be faced with conflicting evidence, including differing medical views.  The decision maker is entitled to weigh the evidence and may prefer one opinion over another.   There is no underlying requirement that a medical opinion can only be given following an examination.  
58. Initially no reasons for rejecting Mr Culshaw’s application were given although the Council now says that his condition could fluctuate or be amenable to treatment, which was the view of the IOHP.  The Council’s letter dated 5 June 2006 maintained that Mr Culshaw was not permanently incapable of working.  But the second IOHP had taken a different view.  He concluded that Mr Culshaw’s neck condition was unlikely to improve and would impinge on his effectiveness and efficiency at work.  He went on to say that improvement might result from workplace adjustments (reduced driving, delegation and restructuring of meetings) and that Mr Culshaw’s workplace issues should be addressed.  
59. If the Council accepted the second IOHP’s view, then the permanency of Mr Culshaw’s condition (ie his neck condition at least) would no longer be in issue.  What would have to be considered is whether, given his permanent medical condition (which would not improve) suitable workplace adjustments could have been made to have enabled him to have carried on with his job or comparable employment.   
60. Although modifications to Mr Culshaw’s job or possible redeployment were discussed, but ruled out, during the capability procedure, those issues do not appear to have been considered in the context of Mr Culshaw’s application for IHER, a matter which the second IOHP noted in his letter dated 23 June 2006.  He went on to say, in his subsequent letter of 27 July 2006, that if workplace modifications and redeployment had been fully considered, and found to be impracticable or unavailable IHER might be appropriate.  Whilst I agree with the Council that it was for them, and not the IOHP, to determine whether redeployment was possible, it is not clear that the Council did in fact consider that issue in the context of Mr Culshaw’s application.    
61. Mr Culshaw’s position is that his condition, and the unpredictable and acute episodes of pain which it generates, is such that he would be absent from work on a regular basis without warning.  The Council may share his view that such absences cannot be accommodated, but that does not necessarily mean that the Council agrees that Mr Culshaw’s medical condition meant that, taking into account any adjustments to his working pattern, duties etc that might have been possible, that such absences would have been inevitable.  That will be for the Council to consider, perhaps with the benefit of further medical advice, against the background of what Mr Culshaw’s job entailed and what modifications, if any, might have been possible and with what likely effect.  
DIRECTION
62. I direct the Council within 56 days of this Determination, to reconsider Mr Culshaw’s application for IHER and notify him as to the outcome in accordance with Regulation 98(1).  If the decision is not to grant IHER, the notification should set out reasons as required by Regulation 98(2) and Mr Culshaw’s right of appeal.  
TONY KING

Pensions Ombudsman

9 January 2008
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