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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr S Hodges

	Scheme
	:
	BAE Systems Pension Scheme 

	Respondents 
	:
	Roxel (UK Rocket Motors) Limited (the Company) 
BAE Systems Pension Funds Trustees Limited (the Trustees) 


MATTERS FOR DETERMINATION (dated 24 August 2006)

1. Mr Hodges says that his early retirement pension has been calculated incorrectly.  The Respondents do not agree.   

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT SCHEME PROVISIONS

3. Rule 5.2, in so far as is relevant, provides:

“Early retirement (not Chronic Ill-health)

A Member who retires from Service (other than because of Chronic Ill-health) before [NRD] and who has reached age 50 …. may, if the Trustees and Principal Company consent, choose a pension that starts on the first day of the month following or coincident with the Member’s retirement.

The pension will be equal to the greater of:

5.2.1 the Member’s Earnings Related Pension, reduced by the application of a factor agreed between the Trustees and the Principal Company after taking actuarial advice: and

5.2.2 the pension that can be provided by the Member’s Individual Pension Account.

The Trustees may, with the consent of the Principal Company, agree to waive the reduction in the Member’s Earnings Related Pension, or vary its amount, in accordance with notices issued to Members by the Principal Company from time to time.  In particular, under the notices in force at the date of these Rules there will be no reduction in the Member’s Earnings Related Pension if the Member retires from Service after reaching age 55.”

4. Rule 9, headed “Early leavers”  provides as follows:

“9.1 Preserved pension

A Member who leaves Service before [NRD] with at least 2 years’ Qualifying Service and without becoming entitled to an immediate pension under Rule 5.2 or 5.3 (early retirement) will receive a pension for life from [NRD].

The pension will be equal to the greater of:

9.1.1 the Member’s Earnings Related Pension, increased as described below; and

9.1.2 the pension that can be provided at [NRD] by the Member’s Individual Pension Account.”
5. Rule 10.2 says:
Early pension

A Member entitled to a preserved pension may, by giving notice in writing to the Trustees, elect to receive a pension starting on the first day of any month before the Member reaches [NRD] (but not before the Member reaches age 50 …).

A pension under this Rule will be equal to the greater of:

10.2.1 the Member’s Earnings Related Pension, reduced for early payment by the application of a factor agreed between the Trustees and the Principal Company after taking actuarial advice; and

10.2.2 the pension that can be provided by the Members’ Individual Pension Account  …

If a Member elects to receive an early pension, the Trustees may decide not to reduce the Member’s Earnings Related Pension, or to reduce it by a smaller amount than would otherwise have been the case, if they are satisfied that:

(a) the Member is suffering from Chronic Ill-health; or

(b) the Member left Service through redundancy and has been unable to obtain alternative employment within a reasonable period prior to the submission of the application for an early pension or has only been able to obtain employment at a level of earnings substantially below that which he or she received before being made redundant.”

6. Rule 19 deals with discretionary benefit and says:

“If the Principal Company requests and the Employer pays any additional contributions that the Trustees consider prudent (for which purpose the Trustees will consider actuarial advice), the Trustees shall provide:

19.3.1 increased or additional benefits in respect of any Member or Members;

19.3.2 benefits in respect of any Member of Members different, or on different terms, from those set out elsewhere in the Rules:”

7. Rule 24.1 says, under the main heading “Associated Employers” and sub heading “Inclusion in the Scheme”:
“Any Employer may agree with the Principal Company and the Trustees to participate in the Scheme.  Each Employer who participates in the Scheme will enter into a deed with the Principal Company and the Trustees agreeing to comply with the Rules.”

8. Rule 24.1.3 deals with the apportionment of employer debt (id a debt payable to the Scheme by an Employer or former Employer under section 75 or 75A of the Pensions Act 1995.

MATERIAL FACTS

9. Mr Hodges was born on 7 July 1953.  On taking up his employment with the Company in 1979 he joined the Scheme, in which the Company participates. BAE Systems plc is the Principal Company.  
10. In 2005 the Company invited applications for voluntary redundancy.  Mr Hodges requested figures to consider and was advised that he would receive a voluntary severance sum of £41,250.  He also received a summary of his options regarding the Scheme.  He could draw a pension from 1 September 2005 of £8,199.75 per annum or take a reduced pension of £5,841.30 with a cash lump sum of £36,815.45.  The third option was a stepped pension of £10,315.98 reduced at state pension age (SPA) by £4,266.60 plus pension increases awarded between retirement and SPA.  The final option was a lower stepped pension with a lump sum.  
11. Mr Hodges was unhappy with those figures, which he felt were too low.  During September 2005 he attended several meetings at which he queried why his pension had been reduced by about 52% rather than by about 12%, which he had expected.  He emailed the Company’s pension department with that query on 9 September 2005 and received a reply on 13 September 2005 as follows:

“Under the Rules of the Scheme, an employee can retire with an immediate pension at any time after age 50 with the consent of the Company and the Trustees.  Under the current policy, where consent is given by the Company and the Trustees, no early retirement factor is applied to the pensions of those who retire on or after age 55 and a 4% reduction is applied for each year before 55, (pro rata for complete months).  However, for those members retiring before the age of 60, consent will only be given where the employer pays an additional lump sum contribution (currently £52,500 per case) to meet the cost of early retirement.  The amount of this additional contribution is subject to review following each actuarial valuation of the Scheme.
All participating employers in the [Scheme] are aware of the policy in relation to the provision of enhanced early retirement pensions as set out above.  However it is understood that [the Company has] stated that [it] will only support enhanced early retirement terms where there is no cost to the Company.  The pensions administration, who must act strictly in accordance with both the Scheme Rules and the policies agreed by the Trustees and BAE Systems as the Principal Company, can only provide quotations of pension figures that reflect this decision by [the Company].  Consequently, if you have a grievance in relation to the early retirement terms that you have been offered you should take this up directly with [the Company].”

12. Mr Hodges also emailed the Scheme Administrators on 13 September 2005 saying that he had not received the revised quotation which he had believed would be sent to him.  The reply, sent the same day, was in identical terms to the above email.    
13. Mr Hodges replied by email the following day, saying that he had decided to apply for voluntary severance.  He went on to request, if his application was accepted, that the Trustees exercised discretion to minimise any reduction to his pension, suggesting that the cost of any reduction from age 65 to 60 be borne by the Scheme.  On the same day he instigated the Internal Dispute Resolution Procedure (IDRP).  
14. Mr Hodges’ application for voluntary severance was accepted and his employment terminated on 31 October 2005.

15. On 11 November 2005 the Trustee wrote to him.  The letter commenced:

“We are writing to you to explain the retirement benefits due to you from the Scheme and the choices that you have now that the Trustees and your employer have agreed to your application for early retirement from service with effect from 1 November 2005”.

16. The letter enclosed a summary of Mr Hodges’ options which were the same as previously advised.  The letter said Mr Hodges might find it helpful to refer to his Scheme booklet and gave details as to how to obtain a copy if he did not already have one.    

17. Mr Hodges elected to receive a reduced stepped pension of £8,113.92 per annum and a tax free cash lump sum of £37,249.38.   

18. Mr Hodges’ complaint was rejected at both stages of IDRP and he applied to me.  
SUBMISSIONS

From Mr Hodges:
19. His early retirement pension was reduced by 52% instead of by 12% as he had expected. 
20. The Company, having taken over his former employer, Rocket Motors Division of Royal Ordnance plc, in February 2003, wrote to him on 7 April 2003 saying that he would remain a member of the Scheme and that his “benefit rights will continue unchanged.”  Later that year the Company invited applications for voluntary redundancy and Mr Hodges applied.  The figures he received showed that his pension would be reduced by 4% per year from age 50 to 55, a total reduction of 12%.  Mr Hodges was happy to accept that although his application for voluntary severance was refused.  Given the Company’s approach in 2003 and the assurance given, how can the Company seek to impose a much larger pension reduction when offering voluntary severance again in 2005?   

21. At a meeting in September 2005 a representative from the Scheme Administrators agreed that Mr Hodges should receive a new quotation, showing only a 12% reduction.  Despite email and telephone reminders, no new quotation was sent.  

22. This disadvantaged Mr Hodges as he was committed to leave his employment on 31 October 2005 without having had a correct pension quotation.  If he had known that his pension was to be reduced by 52%, he would not have sought voluntary redundancy.  Although he accepted the offer of voluntary severance he did not agree to an early retirement pension reduced by 52%. He could not have done as it was not until 11 November 2005, 11 days after his employment had terminated, that he received his pension quotation (despite requesting such information prior to leaving service).    
23. The Company and the Trustees consented to his early retirement.  Deferred and “cost neutral” pensions are paid only if the employee leaves without consent which is not Mr Hodges’ position.  His pension has never been deferred so the provisions about early payment of deferred pensions (Rule 10.2) do not apply to him and his pension should be paid under Rule 5.2.

24. But, if Rule 10.2 did apply, its effect is that a member aged 50 or over can choose to receive an immediate pension, merely by notifying the Trustees in writing, with the Company’s or the Trustees’ permission not required.  The letter dated 11 November 2005 could not evidence consent to the early payment of Mr Hodges’ benefits (on a reduced basis) as such consent was not required.  It must therefore have been consent to early retirement on the basis set out in the Scheme booklet, ie a 4% reduction for each year from age 50 to 55.  Having agreed to Mr Hodges’ early retirement, the Company, was bound (by Rules 24.1 and 24.1.3) to meet the cost by paying £52,500 into the Scheme.  
25. Mr Hodges refers to page 11 of the Scheme booklet which says: 
“You may be permitted to retire at any time after age 50 and receive an immediate pension, subject to the Trustees’ and [Employer] consent.  The current policy of the Trustees and the Company is normally to give consent at or after age 60.

If you retire early, your pension can be reduced by a factor to account for the extra years over which your pension will be paid.  The early retirement reduction factors are agreed between the Company and the Trustees on advice from the Scheme’s Actuary.  These are reviewed periodically and may change from time to time.

If you retire before age 55, pensions are currently reduced by 4% for every year it is taken early before age 55.  Current practise is not to apply an early retirement reduction factor to pensions where retirement is taken on or after age 55.”

26. If a reduction had been applied only up to 55, Mr Hodges’s pension would have been in the region of £14,500 a year.  He was instead entitled to a pension of £8,375.82 per annum (adjusted to £8,113.82 with cash lump sum and stepped option).   
27. The reference in the letter of 11 November 2005 to the enclosed Scheme booklet was not an error as the practice referred to in the booklet, which Mr Hodges describes as “an agreed formula which has been incorporated into the terms and conditions of the Scheme and has operated as custom and practice over many years”, still applied.  As the practice is not mentioned in the Rules, Mr Hodges could only rely on the letter and the booklet.  
28. As further evidence that the practice still applied at the time his service terminated, Mr Hodges points to the first paragraph of the email sent to him on 13 September 2005 which described the “current policy” of a 4% per annum reduction for age 50 to 55.   
29. An Update issued in May 2004 detailed the existing arrangements for early retirement and included the following:

“In [the Scheme] the standard reduction for early retirement is waived for retirement above the age of 55, where both the consent of the [Principal] Company and the Trustees is obtained.  Between 50 and 55 there is a 4% reduction factor in your annual pension payment, for each year or part year below age 55.

This approach therefore offers enhanced early retirement.”

30. Mr Hodges also refers to notices issued on 5 October 2005, 30 November 2005 and 15 June 2006.  The first refers to consultations to resolve the actuarial deficits in the Scheme.  The second deals specifically with early retirement.  It refers to earlier notice (issued on 10 November 2005) which set out that members of the Scheme who were made redundant may leave under enhanced early retirement terms.  The notice (of 30 November) continued:

“Release under these terms, which is discretionary and subject to Company and Trustee consent, currently requires the employee’s business to make a payment of £52,500 per case into the [Scheme] to fund the enhanced terms for those who leave below the age of 60.

The Actuary has reviewed the £52,500 charge and has advised the Trustees and the Company that to fund enhanced early retirement on the existing basis would in future cost £78,000 per case.”

31. The notice went on to say that the Company had decided that the charge would remain capped at £52,500 with the result that the Trustees had decided that, although enhanced early retirement could continue, the terms must reflect the level of Company funding.  Revised terms would apply so that only two thirds of the 4% per year actuarial reduction waiver from age 55 to 65 would in future be funded.  The notice concluded:

“These new arrangements will be introduced with immediate effect, and all future quotations for enhanced early retirement will be issued on the new basis.  Employees who already have confirmed early retirement dates prior to the implementation of this change will, however, be unaffected and will leave under the existing arrangements.” 

32. The 15 June 2006 notice (issued after Mr Hodges had left), referring to the consultations and negotiations regarding the Scheme deficit which had been ongoing for more than a year, said that a way forward had been found although the details were not set out.  A Pension Update issued in February 2007 stressed the importance of Company agreement when considering early retirement and said:

“[Scheme members] who are considering taking early retirement are urged to check whether they can gain approval from the Company for this step.  

If the Company gives its approval, which would normally only be given in cases of redundancy for those under the age of 60, special early retirement factors will apply and the Company will bear the cost of your retiring early through payment of an additional contribution to the Scheme.  

However, if your early retirement is not agreed with the Company, you may still leave and draw early payment of your pension.  In this case, your benefits will be lower because they will need to be paid using ‘cost-neutral’ early retirement factors.  This means that the arrangement cannot be allowed to involve any additional costs to the Scheme.  

Therefore your pension will fully reflect the fact that it is being paid earlier.”

33. The notice dated 30 November 2005 proves that the Trustees are incorrect in saying that the practice of applying a 4% per annum reduction from 50 to 55 only was no longer in force when Mr Hodges left service on 30 October 2005.  As an employee with a confirmed early retirement date prior to the changes set out in the notice, Mr Hodges considers he should have left under the “existing arrangements”, ie the application of the 4% per annum reduction from 50 to 55 only.  The February 2007 Update does not mention that two, separate, permissions (ie one for early retirement and another for enhanced early) were required.  
34. Mr Hodges also produced earlier documentation (dating from 1993 to 1998) about early retirement.    
35. Mr Hodges says other Scheme members were given misleading information.  He has produced printouts of email exchanges between the Company and another Scheme member who also took voluntary severance and experienced similar problems.  That Scheme member also queried the reduction applied to his pension and was unhappy with the way in which his queries were dealt with.      
36. Mr Hodges also mentions that, if his pension has been correctly paid under Rule 10, Rule 10.2.2(b) could apply as, since his redundancy, Mr Hodges has only been able to obtain employment at approximately 50% of the salary he earned with the Company.
From the Trustees:

37. Mr Hodges was 52 when his benefits came into payment.  His Normal Retirement Date (NRD) under the Scheme is his 65th birthday.  His pension was actuarially reduced for each year his benefits were paid before NRD.  He was not granted an enhanced early retirement pension so his benefits were calculated on the basis that he had retired early with an entitlement to a deferred pension under Rule 10.2.  Whilst the Trustees may consent to that pension being unreduced, if such consent is not forthcoming the pension will be actuarially reduced as per Rule 10.2 at a rate agreed by the Trustees and BAE Systems plc.  
38. Under Rule 5.2 the consent of the Trustees and BAE Systems plc is required both to allow the member to take an early retirement pension and for such pension to be paid without actuarial reduction.  Where consent to an early retirement pension is given, separate consent is required for that pension to be paid on an unreduced basis.  Whilst Mr Hodges was arguably notified (by the letter of 11 November 2005) that he had consent from the Trustees and the Company to take an early retirement pension, he was at no time granted consent for that benefit to be paid on an enhanced basis, which would have required a contribution of £52,500 from the Company into the Scheme.    
39. The letter may have been misleading, particularly in the light of the stage 1 IDRP response dated 15 November 2005 notifying Mr Hodges that he was in receipt of an early deferred pension.  Whilst the Trustees regret any confusion caused, Mr Hodges was notified that he would not receive an enhanced pension.  Reduced early retirement and reduced early deferred pensions are paid on the same, cost neutral basis.  Mr Hodges did not therefore suffer any financial loss or disappointment, nor did it affect his decision to retire early.

40. The Rules and booklet (which does not form part of the Rules) refer to the discretionary practice whereby an actuarial reduction was only made to an early retirement pension in respect of the number of years a member retires before age 55.  Although the booklet correctly stated the then practice, this changed.  Due to the deficit the Scheme has for some time been administered on the basis that if, with the consent of the Trustees and the employer, an active member was granted an early retirement pension on this enhanced basis, the relevant employer is required to make a contribution of £52,500.  
41. Members were made aware of the new approach.  Updates were issued in May 2004 (referred to above) and October 2005.  The first said that the existing early retirement arrangements, which were set out, including the requirement for the relevant employer to make a contribution of £52,500 into the Scheme, were not sustainable and other options were being considered.  
42. The Company realised that members who elected for voluntary redundancy might request early retirement pensions.  As the Company was unable to pay the £52,500 contribution per member required, BAE Systems plc would not consent to pensions being paid on an enhanced basis.  The position was notified to relevant members during the consultation process in September 2005. The answer to question 45 of the “Manpower Reductions – Questions and Answers No 2 dated 5 September 2005” (which Mr Hodges received) says: 
“[The Company] is not able to cover the additional costs of Early Retirement with Company Consent.  Employees over 50 can request Early Retirement with Company Consent, only if their severance sum is greater than the augmentation required by the [Scheme], otherwise, early retirement on these terms is not an option.”

43. Mr Hodges also received in August 2005 a summary of his pension options.  In addition the emails sent on 13 September 2005 explained clearly why he would not receive an enhanced pension.  The representative from the Scheme Administrators denies that at any time she suggested to Mr Hodges that the position might be different.  In any event, if, which is not accepted, any such indication was given, the position was corrected by the emails dated 13 September 2005.  Mr Hodges was therefore fully aware at the time he applied for voluntary severance with early retirement of the likely amount of his pension and the reduction to be applied.  

From the Employer:
44. The Employer did not comment substantially but said that it rejected Mr Hodges’ complaint, to which the Trustees had responded fully.  

CONCLUSIONS
45. As to Mr Hodges’ retirement age under his contract of employment and his NRD under the Scheme, I have seen a copy of a letter dated 5 April 1995 (offering Mr Hodges a new post within the Company) which records that Mr Hodges’ contractual age of retirement is 60.  But that is not the same as his NRD under the Scheme which is 65.  The fact that Mr Hodges’ contract of employment provides for his earlier retirement does not alter Mr Hodges’ position under the Scheme so that his NRD under the Scheme remains his 65th birthday, which Mr Hodges understands.  
46. Against that background, I deal with Mr Hodges’ strict legal position under the Scheme Rules.  I have set out above the relevant parts of Rules 5.2 and 10.2.  The Trustees acknowledge that there has been some confusion as to under which provision Mr Hodges’ pension has been paid.  Rule 5.2 deals with early retirement pensions paid on leaving service and Rule 10.2 with deferred pensions, including deferred pensions which are paid early.      

47. Under Rule 5.2 Mr Hodges, as a member who had reached age 50, was entitled, subject to the consent of the Trustees and the Principal Company, to a pension starting on the first day of the month following his retirement.  The letter dated 11 November 2005 evidences the Trustees’ and the Company’s consent to Mr Hodges receiving an immediate pension.  But Rule 5.2 requires the Principal Company’s consent, rather than that of the Company.  
48. The Trustees, in their letter to my office dated 31 May 2007, refer to the letter of 11 November 2005 as informing Mr Hodges that the consent of the Principal Company had been given to allow him to retire early.  On its face, the letter of 11 November 2005 confirms the Company’s consent.  It may be that the Trustees’ reference to the Principal Company is an error, but, in any event, nothing much turns on this. 
49. Strictly, if BAE Systems plc have not consented, Mr Hodges is not entitled to a pension under Rule 5.2.  Though as I explain below, the basic entitlement if consent was given under this rule was the same as if it was not under rule 10.2.1, so the question of BAE Systems plc’s consent is academic.

50. To explain: even if he had BAE Systems plc’s consent, his entitlement would be to a pension equal to the greater of his Earnings Related Pension, or the pension that could be provided from his Individual Pension Account.  The Scheme has a final salary underpin and, as Mr Hodges’ Earnings Related Pension is more, he is entitled to that higher pension as per Rule 5.2.1.    But the pension is “reduced by the application of a factor agreed between the Trustees and the Principal Company after taking actuarial advice”.  The Trustees could agree to waive or vary that reduction but only with the consent of the Principal Company.  That consent is separate from any consent to the drawing of a (reduced) pension.   Such consent was not given by the Principal Company, the Company, or the Trustees.  Whilst the letter dated 11 November 2005 evidences consent to the payment of immediate benefits, it is silent about the basis upon which those benefits will be paid.  
51. Mr Hodges’ entitlement under Rule 5.2.1 would therefore have been to an actuarially reduced pension.  The pension that he has been paid, under Rule 10.2.1 and reduced for early payment is the same amount as he would have been entitled to under Rule 5.2.1, again reduced for early payment.    

52. As Mr Hodges has pointed out, under Rule 10.2, payment of a pension is at the member’s election, such that consent, whether from the Company and the Trustees or from the Principal Company and the Trustees, is not required.  But, if the pension were regarded as payable under this rule so, I do not agree that the consent (whether from the Company and the Trustees or the Principal Company and the Trustees) apparently given in the letter of 11 November 2005 must have been consent to a pension reduced only for early payment up to age 55.  The enclosed summary of options set out the amount of the pension and so Mr Hodges could see that it had been fully reduced for payment before NRD.    I deal below with any confusion as to under which Rule Mr Hodges’ pension was paid.  
53. To deal with the other Scheme provisions mentioned by Mr Hodges, Rule 9.1 entitles a member who leaves service (with at least 2 years’ qualifying service) and without becoming entitled to an immediate pension (under Rule 5.2 or 5.3) is entitled to a pension from NRD.  Rule 10 allows that pension to be paid earlier, ie before NRD.  Rule 19.3 2 allows the payment of benefits different, or on different terms, to those set out in the Scheme Rules.  That provision is not relevant as there is no suggestion that the Trustees were ever asked to provide, in respect of Mr Hodges, benefits other than in accordance with his entitlement under the Scheme Rules.

54. Was Mr Hodges given to understand that his pension would be more?  He expected a reduction for payment before age 55, but not for each year before his Scheme NRD of 65.  

55. The Scheme booklet, issued in January 2001, said that, in the case of retirement before age 55, pensions were “currently” reduced by 4% for each year before age 55.  That reflects the discretionary approach set out in Rule 5.2.2 (although, as I have said, that Rule did not apply to Mr Hodges).  The word “currently” should have indicated to Mr Hodges that the reduction normally applied was subject to change and could not be relied upon as indicating the approach that would invariably apply.  

56. Mr Hodges contends that a reduction of 4% per annum reduction between age 50 and 55 only was his contractual right or entitlement under the Scheme.  I do not agree.  As Mr Hodges acknowledges, the practice was not set out in the Scheme Rules.  Simply because a certain policy or practice may have been in operation for a considerable period does not mean that it translates into a right for members.  Whilst it is clear that, for many years, the policy on early retirement was to waive reduction from age 55 onwards and to apply a 4% per annum reduction between 50 and 55 only, it is equally clear that, by the time Mr Hodges came to retire in 2005, that policy had changed, due to the deterioration in the funding position of the Scheme.  
57. The update issued in May 2004 set out the existing early retirement arrangements and the waiver of reductions for early retirement above the age of 55.  The update did say (under the heading “What is ‘Early Retirement’?”) that the reduction for payment before age 55 only was subject to agreement.  That message was repeated when the existing early retirement arrangements were set out. It went on to say that in future early retirements had to be funded by a payment into the Scheme of £52,500 by the relevant employer. Mr Hodges would have been aware, from the Questions & Answers document (5 September 2005 Q45) that the reason why the pensions quotations were lower than expected and less than offered in 2003 was that enhanced early retirement was not offered.  It was open to the Company to offer enhanced early retirement (subject to the payment into the Scheme of £52,500) but the Company decided against so doing.   
58. I do not see that the other documentation relied upon by Mr Hodges assists him much.  The notices dated 5 October 2005 and 15 June 2006 do not mention early retirement.  The notice dated 30 November 2005 says that members who leave by way of redundancy “may” leave under enhanced early retirement terms.  It goes on to state that release under such terms is discretionary and subject to a payment of £52,500 into the Scheme by the employer That wording reflects the fact that under Rule 5.2 waiver or variation of the reduction for early payment is at the Trustees’ discretion and subject to BAE Systems plc’s consent.  The balance of the notice deals with the £52,500 charge having been reviewed.  Although the notice states that employees who have confirmed early retirement dates will be unaffected and will leave under the existing arrangements, those arrangements are, as the notice sets out, discretionary.  In Mr Hodges’ case, discretion to allow him to retire early on enhanced terms was not exercised.   
59. Mr Hodges had also received an estimate of his benefits which showed the lower figures.  Although he had queried it (and had apparently been promised a more favourable quotation) the position was confirmed to him in the emails sent on 13 September 2005 before he applied for voluntary severance.  Any misunderstanding as to the nature of the consent referred to in the letter of 11 November 2005 could not have arisen until later.  What is important is that at the time he decide to apply for voluntary redundancy he knew that his pension would be subject to a 52% (rather than a 12%) reduction.  I appreciate that he is disappointed that the Company and the Trustees did not later agree that his benefits should be more but I cannot agree with him that he was misled about the amount of the early retirement pension that he would receive.  

60. I note that the Trustees, in their letter dated 11 November 2005, referred Mr Hodges to the Scheme booklet.  Although no doubt certain parts of the booklet remained correct it was in my view unhelpful to refer to the booklet without pointing out that the section on early retirement no longer reflected the up to date practice.  Mr Hodges was after all retiring early and had queried the figures supplied so he was likely to refer to the out of date section about early retirement, leading to further confusion.   That was maladministration on the part of the Trustees.  
61. That said, taken as a whole, the information that Mr Hodges had (and, crucially, that given to him before he elected to seek voluntary severance) was, in my view, sufficient to make him aware that his pension, in the event that his application for voluntary severance was accepted, would be lower than he had anticipated.   
62. I think there was further maladministration in that the Trustees’ letter dated 11 November 2005 failed to make clear that Mr Hodges’ pension was being paid under Rule 10.2 (and not 5.2).  The Trustees have conceded that the letter may have been misleading.  Mr Hodges suffered minor inconvenience as a result.    Whether other Scheme members suffered similar problems is not directly relevant.    

63. For these reasons, I do not uphold the complaint that benefits have been wrongly determined – but I do uphold it to the extent of the minor maladministration identified above.

64. The provision, under Rule 10.2.2(b) (whereby the Trustees may decide not to reduce the member’s pension or reduce it by a smaller amount if the member, having been made redundant, has only been able to obtain employment at a substantially reduced level of earnings) is discretionary.  Mr Hodges may ask the Trustees to consider exercising discretion in his favour.  
DIRECTION

65. I direct the Trustees to pay to Mr Hodges £100 as compensation for non financial loss suffered in consequence of maladministration as identified above.  

TONY KING

Pensions Ombudsman

29 January 2008
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