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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr M Sale

	Scheme
	:
	Hensal Press Directors’ Pension Scheme (the Scheme)

	Respondent
	:
	Norwich Union


MATTERS FOR DETERMINATION

1. Mr Sale says that, as a result of Norwich Union failing to release the proceeds of his policy (the Policy) under the Scheme when demanded, he incurred substantial professional costs. He wishes Norwich Union to reimburse those costs. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. The Policy was established in 1983 as an Executive Pension Plan (EPP), numbered P946592/002, within the terms of the Scheme, the Grantee being Hensal Press Ltd in its role as Scheme Trustee. 

4. In 1994, the Scheme became a Small Self Administered Pension Scheme (SSAS) and a Pensioneer Trustee (the Pensioneer Trustee) was duly appointed. The Policy was then reissued and renumbered P954638/002. In subsequent years, Mr Sale began to draw income down from the Policy.

5. In December 2004, the Scheme Administrator (the Administrator) requested a transfer value for the Policy from Norwich Union. Forms were completed for the purpose of transferring the fund under the Policy to the Scheme Trustees. However, Norwich Union was unable to release a transfer value to the Trustees. 

6. A lengthy correspondence then ensued between the Administrator, Norwich Union, the Pensioneer Trustee and HM Revenue & Customs (HMRC, previously the Inland Revenue). On 25 May 2005, HMRC confirmed that they did not object to the encashment of the policy and the proceeds going to the Trustees, provided the Policy had not been agreed as ‘Corresponding’ (see paragraph 11). On 7 June, Norwich Union forwarded a cheque for the full amount of the fund to the Pensioneer Trustee.

7. The Pensioneer Trustee presented Mr Sale with a bill for £4,641.25 in respect of its fees incurred in the correspondence, which was met from Mr Sale’s pension fund. The Administrator’s fee amounted to £2,720. This amount was met by Mr Sale from his own resources. Mr Sale complained to me once it was made clear that Norwich Union was not prepared to meet these costs.
8. The Pensioneer Trustee subsequently stood down after the removal of the requirement for a SSAS to have such a figure, and the replacement role, that of Authorised Practitioner, was assumed by the Administrator.

SCHEME RULES, TERMS AND CONDITIONS

9. The Norwich Union General Scheme rules in force at the inception of the Plan state, inter alia:

9.1. “11(II)(a) If a Member joins another retirement benefits scheme to which the Member requests a transfer of the benefits secured under this Scheme the Trustees shall first ascertain the nature Inland Revenue approval applicable to such other Scheme (hereinafter called “the Receiving Scheme”)…, the Trustees shall have power in their absolute discretion to transfer to the Receiving Scheme the Policies or the Policy Proceeds in lieu of any benefits to which the Member is entitled under the Rules…[to receive]".

LEGISLATIVE AND STATUTORY BACKGROUND

10. Sections 9.9 and 9.10 of the HMRC Guide for SSASs dated 1996, state:

“Integrity of the common trust fund - examination of documentation

SSASs must be established as common trust funds… If benefit account arrangements appear to damage the integrity of the common trust fund, ask for amendments to any wording which appears inconsistent with the principles of a common trust fund.  Ask for an overriding provision to make clear that no allocation of assets for benefit calculation purposes must affect the common trust fund from which all benefits are to be provided.  There is no standard wording for such an overriding provision…Check the members' announcement to make sure that it does not suggest that benefits are secured by particular assets…
Insurance policies

A common trust fund is necessary to ensure that the members cannot lay claim to a particular asset, such as a property or shares, and attempt to improperly terminate the scheme in order to obtain the assets.  However, it has been agreed that the trustees may invest in earmarked policies as such investments are considered to carry no risk of member advantage.  It is unlikely that an insurance company will pay benefits from the policy other than in accordance with the terms of that policy.”
11. The Practice Notes issued by HMRC in force at the time, IR12, refer as follows:

11.1. “17.16 To qualify for pension business treatment, policies taken out by an exempt approved scheme must be "so framed that the liabilities undertaken by the insurance company under the contract correspond with liabilities against which the contract is intended to secure the scheme" (section 431B(2)(b)).  As this statutory wording implies, it is not necessary for the policy to secure the whole of the scheme's liabilities.  Normally the life office will ensure that the correspondence requirement is satisfied by agreeing the terms of the policy in relation to a standard form of scheme rules, with the Standard Documents Section of IR SPSS”.

11.2. “17.17  It is also possible to agree as corresponding, a policy intended as an investment vehicle for any exempt approved scheme, irrespective of the form of its rules.  Such a policy needs to satisfy 4 basic requirements, viz.:

(a) it must be in the name of and held by the trustees or administrator of an exempt approved scheme;

(b) it must be a contract to provide scheme benefits rather than just the wherewithal to secure those benefits, i.e. not purely an investment medium for the administration of the scheme's assets by a life office (e.g. deposit administration).  It should be clear from the terms of the policy that the underlying assets are owned by the insurer;

(c) if the scheme benefits include annuities, the policy must include provision for the payment of annuities; and

(d) the policy should include an overriding provision to ensure correspondence on the lines of:

"The benefits payable under this policy shall correspond with the liabilities of the grantees under the scheme insofar as these liabilities are or are intended to be, secured by the policy.  Any options or provisions in the policy will be exercised only in such a manner and to the extent permitted by the scheme provisions and in the form and at the time permitted by the scheme provisions."”
HMRC CORRESPONDENCE

12. The most germane of the correspondence that took place between various parties and HMRC is as follows. Norwich Union wrote to HMRC on 15 March 1999, saying:

“We have a number of executive plan policies attaching to various SSASs. Our executive plan policies contain ‘general use’ wording as prescribed in PN17.17 (Inland Revenue Practice Notes) allowing our policies to be used by trustees of schemes who do not adopt our standard rules. All our executive plan policies…are earmarked for the benefit of the member stated in the policy schedule.

If the intention is to defer buying an annuity, is it possible to leave the money in the earmarked policy and then pay the fund value to the trustees of the SSAS?”

13. HMRC responded on 24 May 1999:

“As the policies are earmarked for the benefit of the named member, it is not possible for the policy to be encashed and paid to the trustees of the scheme.

Where it is the trustees’ intention to defer the purchase of an annuity and pay the pension from other assets of the scheme it would not be possible to leave money in the earmarked policy and then pay the fund value to the trustees at a later date. The ban on making transfers once benefits have come into payment remains in force. A benefit is regarded as coming into payment when retirement has taken place”.

14. In March 2005, the Pensioneer Trustee approached HMRC, saying:

“The Trustees of the Scheme wish to encash a pension policy owned by them in order to pay a member’s pension…The company [the Respondent] is refusing encashment because of the content of your letter of 24 May 1999… Please confirm there would be no objection from the IR to the continuance of income drawdown, and that your office would raise no objection to the capital value of the policy being paid to the trustees so that income drawdown payment can continue”.

15. After several exchanges, during which the situation was clarified, HMRC reversed its stance in a letter dated 25 May 2005 and confirmed that:  
“We do not object to Norwich Union paying the Policy proceeds to the Trustees providing the Policy was not agreed as corresponding by this office”.

SUBMISSIONS

16. Norwich Union says:

16.1. When the Scheme was established, it was an EPP set up for the benefit of individual members. For each member, an individual policy was established, earmarked for the member. The first schedule of the Applicant’s policy document named him as the member; it was therefore clear that the Policy was earmarked for his benefit. The policy document that was issued when the Policy was reissued as a replacement policy within the SSAS still identified the Applicant as the member and therefore it remained earmarked for him. At the time earmarked policies are assigned to a SSAS, there is no requirement to amend the terms of the policy document, only the details of the owners, i.e. the trustees. The only way it could make payment other than under the terms of the policy would be with HMRC agreement to amend those terms;
16.2. It is satisfied that the policy wording adequately covers the situation where a scheme of this type invests in one of its EPPs. As the policy met the requirements for investing in the Pensions Business Fund and for use with non-earmarked schemes, it was not prepared to make the payment of the fund value to the Trustees without HMRC agreement;

16.3. HMRC guidance was that, where a policy was an exempt approved scheme, the funds could not be returned to the trustees where the member concerned was in receipt of benefits from the scheme;

16.4. Although the Policy was held under a SSAS, it remained earmarked for the Applicant. It had been informed by HMRC that such policies could not be encashed and the benefits paid to trustees when benefits were already in payment without HMRC’s prior consent in writing. It believes that the position in the HMRC letter of 24 May 1999 applied to all EPPs attaching to SSASs;
16.5. It has regular correspondence with HMRC, and it is impractical to pass all of it on to members or trustees. The content of the HMRC letter dated 24 May 1999 did not represent a variation to the Policy terms. The Scheme employed a professional Pensioneer Trustee, and SSAS trustees ought to have been aware of these restrictions in any event. For these reasons it does not believe it had any responsibility for passing on the content of the 1999 correspondence to the Trustees;

16.6. Payment in the form requested was outside of the range of benefits provided under the policy, and the Trustees therefore had no entitlement to receive the payment in this form;

16.7. Section 9.10 of the HMRC SSAS guidance manual reinforces its point that assignment of an earmarked policy to a SSAS does not remove the restrictions on benefits inherent in such a contract. Therefore it was entitled to insist on the original restrictions on the payment of benefits irrespective of HMRC consent to vary them;

16.8. The term “earmarking” does not have a specific technical meaning or definition when used by it or by HMRC. It has its usual English language meaning. As an example, IR12 section 13.8 states:

“In a scheme using earmarked policies, each sum or annuity assured is earmarked to provide benefits for or in respect of the individual member”.

It does not therefore believe that it is or was possible for policies to be named for a person’s benefit without that rendering them earmarked for their exclusive benefit. If a policy provided benefits for a named individual, it is “earmarked”;

16.9. It appears that the argument being employed by the Applicant is that, as a SSAS is a common trust fund, and the assets within it are owned by the scheme’s trustees, the Policy could not be an earmarked policy. However, a SSAS is allowed to invest in earmarked policies, as confirmed in section 9.10 of the SSAS guidance notes (above). Therefore this argument does not stand up; and

16.10. In hindsight, it ought not to have acceded to the Trustees’ request for encashment, as it believes that not only was it not obliged to do so, but in so doing, it effectively treated the Policy as having been “non-corresponding”, thereby bringing into question the tax treatment of the funds while they were under its control.

17. In support of Mr Sale’s complaint, The Pensioneer Trustee says:

17.1. It was up to the Trustees to decide whether or not to earmark the Policy, not Norwich Union. The Trustees did not earmark the Policy;

17.2. Norwich Union sought clarification from HMRC of the correspondence requirements for including the Policy within its Pension Business fund. It should have disclosed this correspondence to the Trustees; and

17.3. Norwich Union based all of its decisions upon the assumption that the Policy was a corresponding policy, despite an absence of the necessary policy provisions. It only acceded to the Trustees’ reasonable request when HMRC ruled that it was not a corresponding Policy.

18. In support of Mr Sale’s complaint, the Administrator says:

18.1. The whole problem seemed to depend on whether the policy was corresponding or not. If it was, then it would appear as though an annuity should have been purchased. Norwich Union would not pay the benefits (to the Trustees) until it got specific agreement from HMRC to do so. It proved to HMRC that the Policy did not meet the rules of correspondence as laid out in 17.16 and 17.17 of the Practice Notes (paragraph 11 above), and showed that the policy document did not feature a requirement to buy an annuity. Norwich Union should have been aware of the content of its own policy documentation and made HMRC aware, but it failed to do so, misinterpreted the rules and caused the subsequent delay;

18.2. Norwich Union could and should have accepted the request by reference to its own General Scheme rule 11.2.(a) (paragraph 9.1 above);

18.3. The application that was completed at the time the Policy was reissued in 1987 stated that the Policy was being set up by the Trustees for the Applicant’s benefit. It did not say that the benefits are exclusively earmarked for him. As the Trustees were asking for the surrender value of the Policy in order to continue paying benefits to the Applicant direct from the fund, that purpose conformed with the condition that the policy should be used for his benefit. It was perfectly possible for a policy to be named for a member’s benefit without it being earmarked for their exclusive benefit. The application further stated that the Policy was issued subject to the Hensal Press Scheme (SSAS) terms and conditions. The request for encashment was therefore allowed by the Scheme rules and should have been honoured;

18.4. The Policy was owned by the SSAS Trustees. A SSAS is a common trust fund, that is to say, the assets are owned by the trust and benefits paid according to each member’s share of it. Technically therefore, although Mr Sale was the only member, the assets were owned by the Trustees and not earmarked exclusively for his benefit; and

18.5. The Applicant’s pension fund paid the Pensioneer Trustee £4,641,25 for his services in this matter. The Applicant paid the Administrator £2,720 for his services in the same regard. In acting for the Applicant subsequently in the pursuit of his complaint, a bill of some £1,080 has accumulated, which has not as yet been invoiced to him. It is these fees, as well as consideration for time and inconvenience, that the Applicant wishes the Ombudsman to direct the Respondent to pay to him.
CONCLUSIONS 
19. Mr Sale’s complaint is that, as a result of Norwich Union failing to release the proceeds of his Policy under the Scheme when demanded, he incurred substantial professional costs.  These costs are outlined above in paragraph 18.5.

20. The key to the outcome of this matter appears to me to be to establish to what extent, if any, Norwich Union was entitled to rely upon the HMRC letter of 24 May 1999 in reaching its original conclusion that the Applicant’s funds ought not to be released to the Trustee. 

21. This letter from HMRC was predicated upon the policies in question, including the Policy, being ‘earmarked’ for the benefit of one member (or possibly one class of members), in this case, the Applicant, because Norwich Union had told them that they were. 

22. ”Earmarking” does not have a specific technical meaning or definition but assumes the English language meaning; as noted in section 13.8 of IR 12.  In a letter dated 6 December 2007, HMRC confirm that “Effectively if a policy is earmarked it is a self-contained part of a pension fund that is there to provide benefits for the named individual and is for no other purpose”.  HMRC were re-iterating the contents of their letter dated May 1999 which added that “…it is not possible for the policy to be encashed and paid over to the trustees of the scheme…”  Norwich Union said the policy was earmarked for Mr Sale and would allow the benefits to be paid to the trustees provided HMRC did not object; which they did in their letter of 1999.   

23. HMRC advised Norwich Union in both May 1999 and in 2005 (a letter dated 10 May 2005, suggests that HMRC were maintaining their position that Norwich Union was right to refuse to encash the policy acting in accordance with HMRC requirements).  After a telephone conversation in May 2005, a letter dated 25 May 2005 seemingly reversed HMRC’s position and said that HMRC “…did not object to Norwich Union paying the policy proceeds to the trustees as a lump sum…”  There is no documentary evidence concerning the telephone call so it is not known just what transpired and I can therefore attach little weight to this.   
24. From the evidence before me it is not unreasonable for Norwich Union to act as it did.  Although Mr Sale’s representative correctly says that a SSAS must be established as a common trust fund, this does not mean that the policy cannot be earmarked, as a SSAS can also incorporate an earmarked policy.  

25. In my view, it was reasonable for Norwich Union to rely and act upon the advice given to it by HMRC in both 1999 and 2005.  Mr Sale elected to get advice about Norwich Union’s decision and this was entirely his right and choice to do so.     
26. In this case I do not consider that maladministration has occurred and I do not uphold Mr Sale’s complaint. It follows that I do not need to consider further Mr Sale’s request that the professional costs he has incurred be reimbursed by Norwich Union.
CHARLIE GORDON

Deputy Pensions Ombudsman
26 June 2008
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