R00521


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Miss K Burdon – represented by Mrs E Terry

	Scheme
	:
	NHS Injury Benefit Scheme (the Scheme)

	Respondent
	:
	NHS Business Services Authority Pensions Division (the Authority)


MATTERS FOR DETERMINATION 

1. Miss Burdon has complained of the Authority’s decision to withdraw injury benefits that had been awarded to her.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.  
STATUTORY INSTRUMENT
3. Statutory Instrument 1995 No. 866 (The National Health Service (Injury Benefits) Regulations 1995) states:

‘Persons to whom the regulations apply…

(2) This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person's employment and which is attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if— 

(a) it is attributable to the duties of his employment;…’
MATERIAL FACTS
4.
Miss Burdon was employed as a Corporate Services Manager with UK Transplant (the Employer).  In January 2002 she was suspended from her employment on full pay pending an investigation into alleged misconduct.
5.
A letter from the Employer to Miss Burdon dated 4 January 2002 states:

‘As a direct result of the manner which you raised these concerns, I believe it would be in the interests of both yourself and the Authority to if you were not at work during the process of the investigation.  I am therefore authorising special leave with full pay until further notice.’
6.
Miss Burdon then fell ill shortly after being suspended and went on sick leave.  A letter from the Employer to Miss Burdon dated 18 March 2002 states:

‘The initial investigation into alleged incidences of your misconduct is now complete.  I am advised that the investigation has concluded that there is, prima facie, a case of misconduct to be considered.  I intend therefore to pursue the matter further by establishing a formal meeting in accordance with the Authority’s disciplinary procedure.’
7.
As Miss Burdon was then on sick leave it was not possible to pursue the disciplinary process at that stage.

8.
Dr Howard Vaile, Consultant Occupational Physician, wrote to the Employer on 9 April 2002 having examined Miss Burdon and said:

‘As you know, she has been off work with anxiety and depression, since her performance at work was criticised in January.  There had been a previous spell of depression during the course of last year, but she says this did not interfere with her work and responded to treatment, which apparently discontinued by the autumn.  At the commencement of this spell in January, she was apparently well.’
9.
A letter dated 23 April 2002 from the Chief Executive of the Employer to Nalders Solicitors (Nalders), representing Miss Burdon states:

‘The seniority of Miss Burdon’s position with UKT, and her close working relationship with me in my capacity of Chief Executive and with the health Authority Board have made the above allegation extremely serious, and they are being treated as allegations of gross misconduct.’
10.
Dr Vaile examined Miss Burdon again and wrote to the Employer on 28 May 2002 to confirm that there had been little change in her condition.  

11.
A letter from Coudert Brothers, representing the Employer, to Nalders dated 2 August 2002 states:

‘The fact is that your client has been accused of serious misconduct…’
12.
In August 2002 Miss Burdon made a first application for Injury Benefits.  It was not possible to continue with the application until both the disciplinary process, and Miss Burdon’s ill health application, had been dealt with.

13.
Dr Vaile wrote again to the Employer on 19 September 2002 stating:

‘Thank you for your letter of 6 August 2002.  Kathryn came to see me yesterday, but there has been very little change in her condition and she remains unfit for work and unfit to represent herself adequately in meetings concerned with the disciplinary process in which you are engaged…  

…In all the circumstance, it is now highly unlikely that she would be able to return to her job at UK Transplant even if the outcome of the disciplinary process went in her favour.’
14.
Dr Vaile wrote to the Employer on 8 October 2002 stating:

‘My assessment of her current condition is that she is incapable of any gainful employment for the foreseeable future and that there are therefore no reasonable adjustments you could make to allow her to return to her substantive role, or to any other post at UKT.’

15.
In a report dated 5 December 2002 Dr Vaile said that the onset of Miss Burdon’s then current illness (clinical depression and severe anxiety) occurred in January 2002.  In the section detailing past medical history, he said:

‘Depressive illness during a period of nine months in 2001, successfully treated with a course of Fluoxetine’
16.
Dr Vaile’s prognosis was:

‘The long term outlook on this treatment should lead to improvement and control but so far progress has been slow and cure of complete return to pre-illness condition cannot be expected.’  
17.
Miss Burdon applied for injury benefits but this application was rejected in February 2003.  In the rejection letter the Authority said:

‘The sequence of events as described by Mrs Terry would not normally be expected to cause a permanent mental incapacity.  However it is noted from GP notes that the applicant was genuinely concerned about her physical health which includes Diabetes, under active Thyroid and Hypertension.’
18.
Miss Burdon’s last official day of NHS employment was on 13 March 2003.  

19.
Miss Burdon made an appeal against the decision to reject her application for Injury Benefits in April 2003.  As part of the appeal Miss Burdon submitted a report from Consultant Psychiatrist Dr A Charnaud, who stated:

‘The current situation is that on examination this lady is still symptomatic with symptoms of a major depressive episode.  

These symptoms have been present now for approximately eighteen months and this is confirmed by both her GP’s report and in Dr Vaile’s report.’

‘Following her treatment and “dismissal” from her job at the end of 2001 beginning of 2002, it was very clear that she developed a major depressive episode to the degree that her life was seriously at risk…’
20.
In the response to the appeal, the Authority again rejected the application for Injury benefits in June 2003.

21.
On 9 July 2003, Miss Burdon’s application for ill health early retirement benefits was accepted by the NHS Pension Scheme.

22.
Miss Burdon again appealed the Authority’s decision not to award injury benefits in January 2004.
23.
In April 2004 the Authority wrote to Miss Burdon to confirm that her second appeal had been successful, and a temporary injury allowance for the period from 11 January 2002 to 9 July 2003 would be paid to her.  This amounted to £7,558.63. 
24.
On 29 October 2004 the Authority wrote to Miss Burdon to confirm that under the Permanent Injury benefit Scheme she was entitled to a lump sum payment of £21,921.30.
25.
On 19 January 2005 the Authority wrote to Miss Burdon to confirm that an annual amount of £24,695.33 of Permanent Injury Benefit was payable, as her income had been reduced by more than 76%. 
26.
On 28 July 2005 the Authority wrote to Miss Burdon to inform her that following a review, it had been decided that the Authority had erred in law when it had originally decided that Ms Burdon qualified for PIB and TIA.  The letter explained that the review had resulted from a detailed analysis of the Court of Appeal ruling in the case of Commissioner of Police v Stunt (2001), which said that disciplinary investigations and allegations do not form part of a person’s duties for their course of employment.  Miss Burdon’s injury had stemmed from such an allegation and so it should not have qualified her to receive PIB or TIA. The letter explained that Injury payments would be stopped and that those that had been made may have to be returned.  Her NHS ill health pension benefits were not affected.  
27.
Miss Burdon appealed against this decision under the Scheme’s internal dispute resolution procedure.  Dr Charnaud completed another report dated 2 September 2005.  He had been asked whether or not Miss Burdon was suffering from any psychological illness prior to January 2001.  He states:
‘At the time I prepared the report I did not have her GP notes available to me.  In view of the question that has been raised by the NHS Pensions Agency Adviser with regard to Permanent Injury Allowance, and whether or not her injury was wholly as a result of her work situation at the time, i.e. The process whereby she was going through investigation procedures.

According to the GP notes, although these are computer print-outs, it is clear that she was diagnosed with depression in the early part of 2001, the first date being 16.05.01.  Whether or not she had any symptoms of depression before this date is difficult to tell but what is clear from these notes is that her symptoms of depression predate the internal investigations that took place prior to her retirement…’
28.
Dr Charnaud concludes his report stating:

‘I would, therefore, be of the opinion that having received this further information that in terms of this lady’s chronology of her illness, she started her depressive illness in 2000/2001.  From the history she gave me when I re-examined her, it looks like she was probably symptomatic in the year 2000.  Certainly, this is confirmed in the early part of the year 2001 therefore her symptoms of depression predate the internal investigation.’  
29.
Miss Burdon’s appeal was rejected at both stages and in the Scheme’s second letter dated 8 August 2006 it was stated:

‘I must point out that the rejection of Miss Burdon’s final appeal in the Internal Dispute Resolution process means that she has received injury benefits payments to which she is not entitled.  These are Temporary Injury Allowance payments totalling £7,558.63, and annual permanent injury benefit allowance of £24,695.33 (plus cost of living increases) from 13 March 2003 to 15 August 2005 and a lump sum payment of £21,921.30.  As these payments have been made from public funds, the NHS Business Services Authority has a duty to seek recovery.  However, we appreciate that recovery of this money may cause financial hardship therefore before we take any action in this respect Miss Burdon is invited to make representations regarding her financial situation.  We will take these into account in considering recovery action.’
30.
Miss Burdon was informed by the Authority, after bringing her complaint to this office, that she was not required to pay back the injury benefit monies that she have been paid.
SUBMISSIONS
31.
In responding to the complaint, the Authority has said:

31.1
The following was considered when the decision was made to stop Miss Burdon’s PIB:

· Miss Burdon’s sick leave record

· Occupational Health reports

· GP Clinical notes

· Other medical evidence considered by the Scheme’s medical advisers including psychiatric reports

· Statements made by both Miss Burdon and her employer

· The Court of Appeal Stunt ruling of February 2001.  As this ruling preceded Miss Burdon’s original application for injury benefits it must apply to her.
31.2
There were numerous opportunities for Miss Burdon to raise any concerns about work causing her injury before the disciplinary proceedings began but she did not do so.  

32
Miss Burdon has said:
32.1
The report from Consultant Psychiatrist, Dr Charnaud dated 2 September 2005, states that she had suffered injury as a result of work-related stress prior to the investigation and that the investigation exacerbated an ongoing existing condition.  
32.2
She was receiving treatment for depression during 2001, not something for which she had never been treated previously.  

32.3
She did understand the implications of the Stunt ruling, but would insist that her condition was caused by existing detrimental working conditions, so the ruling does not apply.
32.4
If suspension from employment is taken as being outside any job description it would be easy for an unscrupulous employer to fabricate a suitable offence against an employee and then suspend them from duty, thus depriving that employee of TIA or PIB.

32.5
In her cases the three accusations against her changed over time, and even if she was guilty, it would not have amounted to ‘gross misconduct’ and subsequently the loss of her job.  Seen in context it was the culmination of a campaign to remove her from her job.  Can the Stunt ruling really apply in this situation?

CONCLUSIONS
33.
In the judgment of the Court of Appeal in Commissioner Of Police v Stunt [2001] EWCA Civ 265 Simon Brown LJ said:
‘Sympathetic though I am to police officers for the particular risk of disciplinary proceedings they run by the very nature of their office, I cannot for my part accept the view that if injury results from subjection to such proceedings it is to be regarded as received in the execution of duty. Rather it seems to me that such an injury is properly to be characterised as resulting from the officer's status as a constable - "simply [from] his being a police officer" to use the language of paragraph 5 of Richards J's conclusions in Kellam when pointing up the crucial distinction. This view frankly admits of little elaboration. It really comes to this: however elastic the notion of execution of duty may be, in my judgment it cannot be stretched wide enough to encompass stress-related illness through exposure to disciplinary proceedings. That would lead to an interpretation of Regulation A11 that the natural meaning of the words just cannot bear.’

And Longmore LJ said:

‘…This account, while referring to the fact that Mr Stunt felt betrayed by his colleagues and treated like a criminal, does not lead to the conclusion that the injury was caused by or received on police duty. It was the fact of the investigation and, to an extent, the manner in which it was conducted that gave rise to Mr Stunt's depression. That seems to me to make unassailable Dr Mallett's conclusion that his disablement: 

"is not strictly speaking the result of an injury received in the execution of Mr Stunt's duty but does arrive (sic) as a result of his reaction to the internal proceedings brought against him.’

34.
It is not in dispute (and there seems little doubt) that the principles in Stunt have the effect of disqualifying Mrs Burdon from benefit if her injury was attributable to the disciplinary proceedings.  I am of course not concerned with whether there was any substance to the allegations that Miss Burdon faced. Based on Stunt, disciplinary proceedings do not form part of an employee’s duties so it follows that any injury sustained as a result of such proceedings would not qualify for Injury Benefits.
35.
Miss Burdon was treated for depression prior to the start of the disciplinary proceedings in January 2001. The medical evidence is that Miss Burdon made a recovery from this episode and that it did not affect her work.  Dr Charnaud’s first report is also quite clear in stating that the manner in which Miss Burdon lost her job was the cause of her illness which led to her early retirement through incapacity.  While Dr Charnaud’s second report does allude to the presence of symptoms of depression prior to the disciplinary proceedings, when all the medical evidence is taken into account it is my view that it is more likely than not that Miss Burdon’s injury was attributable to the disciplinary proceedings.  For this reason I do not find that the Authority committed an act of maladministration or made a perverse decision in stopping Miss Burdon’s injury benefits after it became aware of the implications of the Stunt Ruling.
36.
It would have been distressing for Miss Burdon to be accepted as qualifying for injury benefits only to have them stopped as a result of the Agency becoming aware of the implications an Appeal Court ruling some years previously.  The distress would have been all the worse as a result of the possibility that the Authority would require Miss Burdon to refund all Injury Benefits monies that had been paid to her.  It would clearly have been better if the Stunt Ruling had been properly taken into account when Miss Burdon’s application for Injury Benefits was first considered.  However, as the Agency has confirmed that Miss Burdon is not required to return the injury payments that have already been made to her, she has in effect already been compensated for the distress.
37.
I do not uphold Miss Burdon’s complaint.

TONY KING

Pensions Ombudsman

26 February 2008
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