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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr J P Walford

	Scheme
	:
	MMC UK Pension Fund (the Scheme)

	Respondents
	:
	MMC UK Pension Trustee Limited (the Trustee)

	
	:
	Windsor Life Assurance Co Ltd (Windsor Life)


MATTERS FOR DETERMINATION 

1. Mr Walford was advised by Windsor Life to opt out of the Scheme but they agreed to re-instate him, at their cost, back into the Scheme. Mr Walford alleges that the re-instatement was done incorrectly, because two periods of pensionable service were not linked as one continuous period of service. Mr Walford holds both Windsor Life and the Trustee responsible for the alleged error, and would like both parties to arrange for his two periods of service to be linked. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES

3. Section 43 of the Scheme Rules, effective from 1 April 2000, deals with transfers from other schemes and provides  that: 

“43(D) (i) On receipt of a transfer, the Trustee will, after obtaining the Actuary’s advice, grant to the transferee such rights and benefits under the Fund as it decides consistent with the Fund’s Approval.”

MATERIAL FACTS 

4. Mr Walford joined the Scheme on 29 October 1984. He has remained in continuous employment with MMC UK since.  
5. On 31 March 1988, Mr Walford chose to opt out of the Scheme and effect a personal pension plan (PPP) with GAN Life & Pensions (subsequently taken over by Windsor Life). From this date, Mr Walford was entitled to a deferred pension from the Scheme for his service from October 1984 to April 1988. 
6. Mr Walford made regular monthly contributions to his PPP. On 15 October 1988, he effected another policy to enable him to contract out of the State Earnings Related Pension Scheme (SERPS). Mr Walford re-joined the Scheme on 1 April 1992.

7. On 23 April 1998, Windsor Life wrote to Mr Walford offering to reinstate him back into the Scheme for the period between 1988 and 1992, because they had mis-sold the personal pension product. Windsor Life offered to put Mr Walford back in the position he would have been in had he remained a member of the Scheme. Windsor Life assured Mr Walford that: 

“By reinstatement we mean that we will buy back the benefits you have lost by leaving the Scheme. This would cover the period from the date you effectively left the Scheme to the date you rejoined. This will be done at our expense, although we will use all or part of the value of your GAN Personal Pension policies to help offset the cost.”
8. On 15 October 1998, Windsor Life wrote to the Trustee requesting a quote to reinstate Mr Walford back into the Scheme, saying: 

“For your information the commencement date of the Personal Pension policy was 15/10/88. However, the effective start date of the reinstatement period should be the opt-out date (or the original scheme joining date if opting-out involved a transfer of preserved benefits or a refund of contributions). Where opting-out resulted in a preserved pension being retained by your scheme, the reinstatement cost should include an element to fully reinstate pre opt-out service so that the investor is put back into a true ‘no worse off’ position. 

If the opt-out date is over 3 months BEFORE the above policy commencement date please refer back to us before undertaking the calculations.”

9. The Trustee wrote to Windsor Life on 5 January 2000, seeking clarification about the reinstatement date, asking: 

“I note the paragraph relating to the time difference between the opt-out date and policy commencement date. 

I have to advise you that Mr Walford opted out from 31 March 1988 (the scheme operating on complete months) I attach a copy of the withdrawal form completed by Mr Walford that indicates that he was intending to effect a personal pension from 6 April 1988. I note that your Policy date indicates 15 October 1988, which is in excess of your three month period.”

10. Windsor Life had taken over GAN Life and, as a result of  the Pension Review, they advised the Trustee on 17 February 2001, that: “As part of this review, we require details of the reinstatement costs for the period of missing service between 01/04/1988 – 01/04/1992.” No mention was made of linking any previously deferred service. 

11. The Trustee calculated the reinstatement cost for the period 1 April 1988 to 1 April 1992, as £56,645. The Trustee did not include any allowance to link the deferred pension with the rest of Mr Walford’s pensionable service. In a file note dated 24 July 2001, the Trustee said: “although the member opted out in April 1988 they did not take out the personal pension until October 1988. The life company are prepared to reinstate the missing service (from April), but not link the deferred pension. As such, in this case it should just be the missing service that is reinstated.”

12. On 2 February 2002, Windsor Life requested an up to date reinstatement quote as the previous quote sent by the Trustee had expired. Windsor Life reminded the Trustee that: 

“When sending the reinstatement costs, could you please confirm that the client will now enjoy the same benefits had they not joined.”

13. The Trustee advised the new reinstatement cost to be £63,614. On 23 May 2003, Windsor Life issued a cheque for this sum to the Trustee. 

14. The Trustee wrote to Mr Walford on 27 July 2004, to confirm that his service had been reinstated from April 1988 to April 1992 and that he would have continuous service from April 1988 to date. 

15. Mr Walford questioned the period of reinstatement. The Trustee notified Mr Walford that Windsor Life would not allow continuous service from 1984 because there had been a break of more than three months between the opt-out from the Scheme and commencement of the PPP. Mr Walford questioned this and supplied point of sale evidence from Windsor Life, which stated that his pension plan commenced ‘with effect from 1/04/1988’.

16. The Trustee wrote on Mr Walford’s behalf to Windsor Life for additional funds to provide continuous pensionable service from 1984. Windsor Life’s initial reply in September 2004 implied that they were willing to meet the cost of linking Mr Walford’s periods of service. Windsor Life said: 

“…We are in agreement that these two periods of membership should be linked, as this is the only way to ensure that Mr Walford is put back into the position that he would have been in had he never been advised to effect the personal pension plan…I would therefore be grateful if you would confirm that the only outstanding issue is the linking of the two periods of membership. If this is indeed the case then we would be grateful if you would inform us as to the cost…However please note that this cost should be purely for the linking of the two periods…”

17. The Trustee advised Windsor Life that the additional amount required was £58,000. Windsor Life declined to pay any further sum, as they considered the additional sum quoted by the Trustee to be unreasonable. In a letter to the Trustee, of 6 December 2004, Windsor Life said that they initially gave the wrong commencement date of Mr Walford’s PPP, saying: ‘following further investigation it became apparent that the original advice date [October 1988] was incorrect, and we therefore confirmed to the scheme that we wished the reinstatement costs to be calculated from 01 April 1988’. 

18. Mr Walford sought assistance from the Pensions Advisory Service (TPAS). The Trustee told Mr Walford’s TPAS advisor that it was Windsor Life who presented the Trustee with incorrect information regarding the commencement date of Mr Walford’s PPP. In light of this, Mr Walford’s reinstatement cost of £63,614 did not include the cost of linking his preserved pension with the reinstated pensionable service. Windsor Life, on the other hand, said that they corrected the commencement date and, from their point of view, any reinstatement costs quoted by the Trustee should have included the linked service.
19. Mr Walford formally complained to Windsor Life on 30 January 2006. Windsor Life did not uphold the complaint because they believed that they had not supplied incorrect information to the Trustee. 
20. Mr Walford complained to the Trustee and initiated the Scheme’s Internal Dispute Resolution Procedure (IDRP). The Trustee responded that it was the responsibility of Windsor Life to put Mr Walford back in the position he would have been in had he not opted out. The Trustee had attempted to facilitate a resolution by corresponding with Windsor Life, but could not force Windsor Life to take formal action. The Trustee offered £250 in recognition of the inconvenience caused to Mr Walford.
21. Windsor Life responded to the Trustee’s attempts to facilitate a resolution by saying that: 
21.1
Windsor Life supplied the Trustee with an incorrect commencement date of October 1988, but this was subsequently corrected. At that point the Trustee had all the information available to reinstate Mr Walford correctly. If the Trustee had any doubt regarding the dates then it should have contacted Windsor Life; 
21.2
Windsor Life’s own calculations anticipated that the cost without linking service would be within the range of £29,000 to £48,000. When the initial amount was quoted by the Trustee of £56,645, Windsor Life assumed that this was the full cost including linked service. Windsor Life considers the total revised amount of £121,614 needed to link Mr Walford’s pensionable service to be unreasonable and, had they known the total cost involved, they would not have continued with the reinstatement; and 
21.3
If a resolution could not be achieved, then Windsor Life was willing to offer alternative redress. This would mean the Trustee returning the reinstatement cost to Windsor Life who would then invest it in a PPP and offer to meet any shortfall with a life cover policy.

SUMMARY OF SUBMISSIONS

22. Mr Walford says that: 

22.1
He opted out of the Scheme on the advice of Windsor Life’s agent. The PPP commenced in April 1988, but a second plan commenced in October 1988;

22.2
He agreed to the compensation offered by Windsor Life because it would have put him in the position he would have been in had he not opted out of the Scheme; 

22.3
He believes that Windsor Life made the greater error by incorrectly stating the commencement date of his PPP as 15 October 1988, but the Trustee should have spotted the error and this makes it equally responsible; 

22.4
Windsor Life did not effectively communicate that the reinstatement cost should include linking his previous service. Windsor Life should have spotted their mistake rather than rely on the Trustee to do so; and 

22.5
He wants his entire pension to remain with the Scheme and does not wish to accept the alternative redress offered by Windsor Life. 

23. The Trustee says: 

23.1
Windsor Life provided it with an incorrect commencement date saying that, if the date of commencement was more than three months from opt-out, then Windsor Life would not link previous service. At no point did Windsor Life correct their error regarding the commencement date; 

23.2
The offer of £250 is still open for Mr Walford to accept; 

23.3
Windsor Life are still responsible for compensating Mr Walford for pension mis-selling and the Trustee is under no obligation to reinstate Mr Walford once he decided to opt-out from the Scheme; 

23.4
It would be disadvantageous for existing Scheme members if the Trustee had to finance any additional benefits without Windsor Life’s assistance; 

23.5
Windsor Life’s assertion that the error had been corrected before payment was sent is not correct. The Trustee says that Windsor Life informed it, after payment was sent, that a mistake with the dates had been made; 

23.6
It was not its place to clarify the validity of the information provided by Windsor Life; and

23.7
It does not dispute Windsor Life’s allegation that it missed the linking element but it maintains that no clear instructions were given to it from Windsor Life to link the two periods of pensionable service. 

24. Windsor Life say:

24.1
The issue here is not about payments made but linking Mr Walford’s service. Windsor Life requested reinstatement costs from the Trustee to include linking any previous service; 

24.2
The actions of the Trustee constitute maladministration, as all the information was made available. The Trustee failed in its duty of care towards Mr Walford, because it failed to link Mr Walford’s service. Essentially, Windsor Life believe that they made it sufficiently clear that the payment should include re-linking of service and the failure to do so remains a matter for the Trustee and Mr Walford to resolve amongst themselves; 

24.3
The Trustee only notified Windsor Life of the additional cost once the payment had been made and it should, in the opinion of Windsor Life, have clarified any uncertainty before finalising the reinstatement cost; 

24.4
The amount Windsor Life paid does in their view include an allowance for linking service because it is in the region of what they expected it to cost;  

24.5
In response to the Trustee, Windsor Life say that, whilst they did not specifically say that they were prepared to link Mr Walford’s previous deferred service, the correspondence sent by them did show that linking was the intention; and,
24.6
That the Office of the Pensions Ombudsman does not have jurisdiction to consider the complaint against Windsor Life. They say that, as the complaint is about provisions of benefits within the Scheme, they fall outside the Pensions Ombudsman’s jurisdiction because Windsor Life are not trustee, manager or administrator of the Scheme.
CONCLUSIONS 
25. It is apparent that Mr Walford has lost out through no fault of his own. The issue is that Mr Walford’s two periods of pensionable service are not linked. 

26. With regards to the complaint against Windsor Life:

26.1
Windsor Life offered compensation for mis-selling, which Mr Walford accepted in good faith. As Windsor Life made clear at the time, the offer of compensation was rightly intended to return Mr Walford to the position he would have been in had the mis-selling not occurred. It is accepted that Mr Walford would not have left the Scheme but for the mis-selling and so would have had continuous pensionable service from 1984; 

26.2 The date initially given by Windsor Life to the Trustee, in 1998, was incorrect. This date of October 1988 related to Mr Walford’s contracted-out PPP, but it is not disputed that his main PPP commenced in April 1988;  

26.3 The problems began when Windsor Life supplied an incorrect commencement date. Had they supplied the right commencement date, the Trustee would have been in a position to calculate the correct cost for reinstating Mr Walford on the basis of continuous pensionable service. The Trustee accepts that it missed the point Windsor Life made by asking for confirmation that Mr Walford was returned to the position he would have been in had he not left the Scheme.

26.4 Whilst it is unfortunate that some confusion crept in as regards just what the cost would be of fully returning Mr Walford to the position he would have been in but for the mis-selling, that does not absolve Windsor Life of the responsibility to fund a reinstatement. I do not see that Windsor Life has any basis in principle for now refusing to pay the additional amount needed to provide Mr Walford with the continuous service he would have had but for the mis-sale;

26.5 It appears that the fundamental reason why Windsor Life are refusing to pay the additional sum is because of the cost involved. I find this surprising considering that the offer to redress the mis-selling does not mention any financial limitations. Indeed, before the additional sum of £58,000 was requested by the Trustee, Windsor Life seem to have agreed to pay the amount needed to link the two periods of pensionable service.

26.6 I consider Windsor Life’s actions in providing an incorrect commencement date and subsequently refusing to pay an additional payment, amount to maladministration and I make an appropriate direction below.

26.7 With regards to the issues raised about my jurisdiction to deal with the complaint against Windsor Life, they were managers of Mr Walford’s PPP, and thus I have considered the complaint against them on this basis by virtue of Section 146(1) and (3) of the Pension Schemes Act 1993. 

27 With regards to the complaint against the Trustee:

27.1
The letter from Windsor Life in 1998 to the Trustee does remind it that, ‘where opting-out resulted in a preserved pension being retained by your scheme, the reinstatement cost should include an element to fully reinstate pre opt-out service so that the investor is put back into a true ‘no worse off’ position’. Therefore, it is not unreasonable to say that the Trustee was told that the cost for reinstatement should include linking Mr Walford’s previous service. 

27.2 However, the letter from Windsor Life to the Trustee of 15 October 1998 refers to the intention to place Mr Walford in a ‘no worse off’ position, but it also said that if the date of opt out and commencement of the new policy were more than three months’ apart, the Trustee should revert to Windsor Life;  

27.3 Windsor Life subsequently confirmed, in February 2002, that the client should be returned to the position he would have been in had he not joined. The Trustee assumed that deferred service was to be excluded because it continued incorrectly to assume that Mr Walford’s PPP commenced in October 1988; 

27.4 The Trustee should have confirmed the cost which, as Windsor Life indicated, put Mr Walford in the position he would have been in, had he not opted out of the Scheme. If the Trustee was confused it should have sought clarification from Windsor Life, at which point a definitive answer would have been given;

27.5 The Trustee’s maladministration has been their failure to calculate the correct cost needed to link Mr Walford’s two pensionable services into one continuous service. I uphold the complaint against the Trustee for incorrectly calculating the cost. 

28 It is clear that both parties made mistakes. However, Windsor Life failed to provide the correct commencement date from the outset and cannot escape their obligation to put Mr Walford back in the position he would have been in had he not opted out of the Scheme due to their mis-selling. 
DIRECTIONS 
29 Within 28 days the Trustee will ask the Scheme’s actuary to calculate the up-to-date cost to link Mr Walford’s two periods of pensionable service, so that it is continuous. 

30 Within 14 days of receiving the calculation from the Scheme’s actuary, the Trustee will provide Windsor Life with the complete copy of the calculation and an up-to-date cost to link Mr Walford’s two periods of pensionable service. 

31 Within 28 days after receiving the above:

31.1
Windsor Life will pay the amount requested to the Scheme. The Trustee, on receipt of the amount, will ensure that Mr Walford is reinstated in the Scheme on the basis that the two periods of pensionable service are linked.  

31.2 The Trustee and Windsor Life will each pay Mr Walford £150 in recognition of the distress and inconvenience he has experienced as a result of the maladministration identified above.

CHARLIE GORDON
Deputy Pensions Ombudsman
16 January 2008
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