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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr R Leitch FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	Securicor Group Pension Scheme (the Scheme) FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondents
	:
	G4S Trustee Ltd (the Trustees)
G4S Security Services (UK) (G4S)


MATTERS FOR DETERMINATION 

1. Mr Leitch’s complaint is that the respondents refused to offer him an enhanced ill health pension following a change to the Scheme rules in March 2005, which removed the option of an enhanced ill health pension. 
2. Mr Leitch alleges he was informed by G4S that he would receive an enhanced ill health early retirement pension. He therefore had an expectation that his pension would be calculated on an enhanced basis taking into account potential service to normal retirement date. However, he subsequently received an early retirement pension quote showing actuarially reduced figures.
3. He further alleges :
3.1. G4S would have been aware of the deterioration in his health before the change to the Scheme rules in March 2005. Had G4S acted promptly and appropriately, his application for an enhanced ill health early retirement pension would have been considered before the rule change.

3.2. G4S failed to advise him of his rights regarding an ill health pension under the Scheme. 

4. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them. This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT PROVISIONS

5. The Scheme’s Rules adopted in November 2002 state,

““Incapacity” means,

……physical or mental impairment that the Trustees consider is serious enough:
(1) to permanently prevent a member from following his normal occupation, or

(2) to seriously and permanently impair his earning ability”.

6. Rule 15A states:

“If a Member leaves Service before Normal Pension Date and the following conditions are met, he can choose an immediate pension….The conditions referred to above are:

(1) he is leaving because of Incapacity and the Trustees consent to him being offered an Early Retirement Pension due to incapacity,” 
The Rule then goes on to say that the Early Retirement Pension will be based on completed pensionable service and discounted for early payment unless one of the conditions in sub-rule 15© applies.
7. Rule 15(C)(3) states, 

“For any Member …….. retiring on the grounds of Incapacity who:

(a) is within 10 years of Normal Pension Date; and

(b) has completed at least 10 years’ Service with the Participating Employer whilst in the Securicor Group;

then his pension would be calculated as though he is retiring at Normal Pension Date, based on potential Pensionable service to his Normal Pension Date and his Final Pensionable Salary at the date of his actual retirement.” 
8. Rule 12 States 

“The Principal Employer in consultation with the Trustees will after taking the Actuary's advice decide the rates of contributions that each Participating Employer will pay:


(A)
to provide the benefits under the Scheme, and


(B)
to meet the administrative and management expenses of the Scheme, except to the extent that the Trustees have decided under Rule 58 that the Participating Employers will meet them.
9. The Rules were amended with effect from 4 March 2005. The relevant section of the amending Deed stated:

“with effect from the date of this deed Rule 15(C)(3) of the Rules shall be deleted and the following provisions renumbered accordingly. For the avoidance of doubt, any relevant cross-referencing to the provisions of 15(C) will accordingly also be amended;”

10. The Scheme booklet provided by Mr Leitch states,
“What happens if I retire early….or late?

If you retire early by agreement with the Company on or after your 50th birthday or at any time because of ill health you will receive a reduced pension, taking into account the earlier age from which your pension is payable.

If you retire owing to ill health having completed 10 years’ service and are aged 55 or over (males) or 50 or over (females) the pension payable will be the amount you would have received at normal pension age but based on your pensionable salary at the time of your retirement.”

MATERIAL FACTS
11. Mr Leitch joined G4S on 24 March 1970. He was employed as a Patrol Officer.

12. From at least the late 1980s Mr Leitch suffered from diabetes. Mr Leitch says that was always “a private person” concerning his illness and that he therefore told G4S as little as possible about his early health problems.

13. The Trustees held a meeting on 19 December 2002. The minutes of the meeting stated:

“In the Regional Finance Forum held on 5 December 2002, the four Finance Directors ……….all agreed that they would prefer to pay an employer rate that excludes an allowance for enhanced ill health retirements and to fund for the cost of any enhancement on a  case by case basis as they arise.
Due to the budgeting constraints, the Forum Directors suggested that their preferred method of funding for ill health retirements should start from 1 October 2003.”
14. The February 2003 Newsletter that was issued to all Scheme members stated under the heading “Dealing with the pension deficit”, that there was a Scheme funding deficit of £108 million as at 30 September 2002.
15. On 20 November 2003 the Trustees held another meeting. The minutes of the meeting  stated:

“Ill-Health Early Retirements 

At the Trustees meeting held on 19 December 2002 it was agreed that requests for ill health early retirements by members that meet certain criteria would continue to be granted on an enhanced basis until 30 September 2003. The costs of enhancement up to that date would be met from the fund. However, the Trustees reserved their right to ask for additional funds in the event of high incidences of such ill health cases. It was further agreed with the employing companies that from 1 October 2003, the costs of enhancement would be met by the employer on a case by case basis.”
16. Mr Leitch’s diabetes had caused at least two collapses at work, most recently in August 2003. In February 2004 Mr Leitch had to undergo tests for the DVLA. His driving licence was suspended as a result and his line manager was informed of this. Mr Leitch could however continue to drive pending an appeal. 
17. On the 19 April 2004 Mr Leitch received the result of his appeal, which was that he was no longer allowed to drive. He therefore could not continue in his job and was subsequently offered a temporary position as a static guard. His period of employment as a static guard  ended on 1 July 2004

18. On 30 June 2004 Maitland Medical Services, G4S’ medical advisers, wrote to G4S’ Human Resources Department. The letter mentioned that G4S was made aware that Mr Leitch suffered from diabetes and this had resulted in problems with his walking. In addition, due to problems with his walking, Mr Leitch was unable to continue in his role as a Patrol Officer and the DVLA had taken away his driving licence. The Summary of the Medical Report attached to the letter stated:
“The GP confirms a long-standing history, as known to the Company, of diabetes, with a number of other complicating medical factors that have led to a marked deterioration in his health in the later part of 2003 and the early part of this year.
Over the last 6 months, as the Company are aware, he has experienced increasing difficulty in walking…”.
19. On 13 July 2004 Ms R of the Human Resources department at G4S wrote to Mr Leitch inviting him to attend a meeting on 15 July 2004 with both herself and another representative from G4S. Ms R informed Mr Leitch that the purpose of the meeting was to discuss the outcome of the medical report and to discuss Mr Leitch’s ability to return to work. Ms R also mentioned that a decision in respect of Mr Leitch’s future employment with G4S might be taken after consultation with him. 
20. According to Mr Leitch, the outcome of the meeting held on the 15 July 2004 was that he was considered unfit to work for G4S and that he would be retired on the grounds of ill health. He says that during the meeting he was offered an enhanced ill health early retirement pension and that he was advised by Ms R to go on the “sick register”, as he could no longer work for G4S. Ms R says that she did not offer an enhanced pension.  Both Mr Leitch and G4S say that notes were taken at the meeting – but they cannot now be found and Ms R has left her job.
21. On 15 July 2004 Mr Leitch wrote a letter that he says Ms R drafted at the meeting the previous day.  It said “ I would like to apply for early retirement on the grounds of ill health”
22. On 10 August 2004 Ms R wrote to Jardine Lloyd Thompson (JLT), the Scheme Administrators, notifying it of Mr Leitch’s request for an ill health early retirement pension.  The letter was headed “Early Retirement – due to ill-health”.
23. Mr Leitch says he was unable to follow up his request because he went into hospital and underwent major surgery. He says it was not until January 2005 that he was able to contact Ms R regarding his ill health pension.  
24. On 30 January 2005 when Mr Leitch’s entitlement to Statutory Sick Pay ended, his employment with G4S also ended. 

25. On 9 February 2005 JLT wrote to Mr Leitch enclosing a standard early retirement pension quote as at 30 January 2005. The figures stated in the letter showed a full pension of £4,556.04 per annum and a tax free cash sum of £2,085.77 and a reduced pension of £4,392.48.
26. The amendment to the Rules referred to in paragraph 9 was effective from 4 March.
27. On 24 June 2005 JLT wrote to Mr Leitch acknowledging receipt of his application for an early retirement ill health pension. It mentioned that the Trustees had stipulated that all ill health early retirements were to be granted on a neutral cost basis and not an enhanced basis and that the Scheme rules had been amended to the effect that an enhanced pension was no longer an option available to the Trustees.
28. In September 2005 Mr Leitch received an annual benefit statement as at 6 April 2005. The statement  showed  the following estimated benefits at Normal Retirement Date: 

A pension of £7,443.48 per annum 

Or 

Cash Sum of £20,010 plus a pension of £5,624.40 per annum.

SUBMISSIONS

Mr Leitch submits (in addition to his general complaint)
29. G4S was aware of the deterioration in his health prior to 4 March 2005 and should have advised him of his rights to an ill health pension under the Scheme rules. This would have given him the opportunity to secure an enhanced ill health pension before the Scheme rule change.

30. He should be entitled to receive ill health pension benefits in line with the figures shown on the annual benefit statement as at 6 April 2005. This showed unreduced pension benefits based on potential service to normal retirement age.
Trustees’ response:
31. The power to grant the discretionary benefit of an enhanced ill health pension lies strictly with the Trustees. Rule 15 (A) states that the provision of an enhanced ill health early retirement pension is subject to the consent of the Trustees and is therefore not a member’s automatic right.
32. The issue of enhanced ill health early retirement pensions was discussed at the Trustees’ meeting held on 19 December 2002 and again on 20 November 2003. 

33. At the Trustees meeting held on 19 December 2002 it was agreed that requests for ill health early retirements by members that met the appropriate criteria would continue to be granted on an enhanced basis until 30 September 2003. It was further agreed with the employing companies that, from 1 October 2003 the costs of enhancement would be met by the employers on a case-by-case basis. However, in October 2003 the participating employers revised their policy and decided not to finance the costs of enhancement. Therefore, at the time when Mr Leitch made his application in July 2004, there was little point in the Trustees asking G4S to meet the cost of enhanced early retirement pensions on a case-by-case basis.
34. Due to the Scheme’s funding difficulties and G4S’ policy of not providing additional funding to meet the costs of an enhanced ill health pension, there are no surplus funds which the Trustees could utilise to provide the discretionary enhanced benefits. The Trustees were advised that they were not in the position to grant discretionary benefits without the appropriate funding of those benefits. The Trustees had no option but to refuse the provision of the discretionary benefit.  
35. Mr Leitch’s letter dated 15 July 2004 applying for an ill health pension did not refer to “enhanced” early retirement pension benefits.
36. The Deed of Amendment executed on 4 March 2005 was to document the Trustees decision, as recorded in the minutes of the Trustees meeting held on 20 November 2003. For an ill health pension to be granted (assuming all other conditions are met), Mr Leitch’s case had to be submitted to the Trustees by 20 November 2003 (or arguably by 30 September 2003 since the employers would have had to agree to meet the costs of the enhancement after that date).  

37. The Trustees note that Mr Leitch was rushed into hospital in the late 1980’s following a coma and again in August 2003. However, neither of these circumstances would have proven that Mr Leitch was incapacitated, i.e. that he had physical or mental impairment that the Trustees consider is serious enough: (1) to permanently prevent a member from following his normal occupation or (2) to seriously and permanently impair his earning ability.  
38. The loss of Mr Leitch’s driving licence in early 2004 may have been the first indication that he may satisfy the definition of incapacity under the rules. Only the outcome of the medical report discussed at the meeting on 15 July 2004 could have provided the necessary eligibility condition to apply for an enhanced ill health early retirement pension. Therefore, the earliest date G4S could have reasonably been expected to refer this case to the Trustees as a possible ill health early retirement was early 2004, if not 15 July 2004. However, the Trustees had already by this time, made the decision not to grant any enhanced ill health early retirement pensions.
39. The earliest date the Trustees could have made Mr Leitch aware that he could apply for an enhanced ill health pension would have been the meeting held on 15 July 2004. It is unlikely that the Trustees could have anticipated that Mr Leitch would be making an application for an enhanced ill health early retirement pension before 20 November 2003 (or arguably 30 September 2003).
40. JLT received Mr Leitch’s signed application for an ill health pension in May 2005. When JLT received the application form Rule 15(C) had been amended with effect from 4 March 2005.

G4S’ response:
41. G4S was informed of the change in practice concerning enhanced ill health early retirements in October 2003. Ms R knew that she could no longer submit any application for enhanced ill health retirements after that date.

42. Ms R has denied offering Mr Leitch an ill health pension on an enhanced basis. Notwithstanding this, G4S reviewed the relevant information in connection with his claim and stands by its decision not to finance the cost of any enhancement.
43. The earliest date on which G4S could have brought the possibility of an ill health pension to the attention of Mr Leitch would be April 2004, when he lost his driving licence appeal. However, by this time a decision had already been made by the Trustees not to grant any enhanced ill health early retirement pensions.

44. It is unlikely that G4S could have anticipated that Mr Leitch would be making an application for an enhanced ill health early retirement pension before 20 November 2003 (or arguably 30 September 2003).   
CONCLUSIONS

45. When Mr Leitch applied for an ill health early retirement pension in July 2004, Rule 15(C)(3) was still in force.  The March 2005 change was effective from the date of  the deed, not before. However, before he applied, in fact from 1 October 2003, the method of funding for enhanced early retirement is said to have changed, so that “the costs of enhancement would be met by the employer on a case by case basis.”  (I deal later with what this meant in practice).

46. Rule 15A allowed Mr Leitch to choose an immediate pension if he was leaving in incapacity and the Trustees consented to him being offered an “Early Retirement Pension”.   To be precise, it did not, as the Trustees now say, require them to consent to an enhanced early retirement pension, but to any early retirement pension due to incapacity.
47. However, if the Trustees consented to offering an Early Retirement Pension due to Incapacity, then Rule 15(C)(3) entitled Mr Leitch to an enhanced pension as of right and without any further consent being required.  So in effect they would have known that if they consented to an ill-health pension at all it would unavoidably be enhanced and in that sense their consent was required to an enhanced pension.
48. At the time of Mr Leitch’s application the Trustees had decided not to pay for enhancements out of the fund but to ask the employer to pay, case by case (although they had been told by the employers that they would not pay).  So the strict order of events ought to have been:

· a decision by the Trustees as to whether Mr Leitch was in Incapacity as defined;
· a decision whether to consent to an incapacity pension (which would have been enhanced if consented to);
· if consent was given, a request to G4S to pay the cost of the enhancement (which the Trustees say they would have expected to be refused).

49. None of these steps was ever taken.  The Trustees in fact never considered whether Mr Leitch was in Incapacity as defined.  They did not consider it because they had been told by all of the employers that they would not pay for enhancements.  Mr Leitch was not originally told this - because the only explanation he was given is that the Rules had been changed – but this was several months after he applied, and therefore irrelevant. (The respondents say that JLT did not receive Mr Leitch’s signed application until May 2005, which was after the Rule amendment. However, on 10 August 2004 Ms R of G4S wrote to JLT, notifying it of Mr Leitch’s request for an ill health early retirement pension, so that must be the relevant date.)

50. Rule 12, which deals with contributions from the employer, requires the Principal Employer (which was Securicor plc) to take actuarial advice in setting contributions “to provide the benefits under the Scheme”.  In my view it was not open to the Principal Employer to decide to set contributions in a way that a benefit under the Scheme (the enhanced pension under Rule 15(C)(3)) would never be payable.  The decision as to whether to consent to early retirement in each individual case lay with the Trustees.  To refuse to fund enhancements would be to assume a discretion (and exercise it negatively) that was given to the Trustee, not the Principal Employer or individual employers.  
51. So even though the Principal Employer could decide that each employer’s “rate of contributions” would be (presumably) a percentage rate plus a payment, case by case, when an enhanced pension was consented to, the particular employer could neither refuse to make a payment in an individual case, nor refuse to make any payments at all. Nor, as I have said, could the Principal Employer set a rate that excluded any payment for enhanced pensions.

52. My conclusion is that the Trustees ought to have considered Mr Leitch’s application, following the steps set out in paragraph 48. In deciding whether to consent, the relevant employer’s ability to pay, as identified as a preliminary to the decision, and other ways of funding the benefit would be relevant considerations for the Trustees, but only one of several relevant matters (for example, Mr Leitch’s own circumstances).
53. The Trustees’ failure to apply the Rules was maladministration, as was the refusal by G4S ever to pay the cost of enhancements, to the extent it affected Mr Leitch. 

54. In addition, JLT’s explanation in its letter of 24 June 2005 of why Mr Leitch did not qualify was plainly wrong and misleading.  JLT may have genuinely thought that it was permissible for the Trustees to decline to entertain his application because G4S would not pay – but they told him it was because of an amendment to the Rules which had not been made.

55. Finally, Ms R plainly misled Mr Leitch into thinking that an ill-health pension could be payable – and by reasonable inference that if it was agreed to, it would be enhanced. The booklet that Mr Leitch had was clear that ill-health pensions were enhanced in his circumstances, and in fact, the Rules did not provide for any other kind of ill-health pension in those circumstances. The alternative was an ordinary discounted early retirement pension, to which his health was not relevant.
56. For these reasons I uphold Mr Leitch’s complaint against the Trustees and G4S.
DIRECTIONS

57. Within 56 days of the date of this Determination, the Trustees are to give proper consideration to Mr Leitch’s application for an ill-health early retirement pension applying the Rules of the Scheme as they stood at the time he made his application.

58. If the Trustees consent to Mr Leitch’s retirement G4S shall pay such contributions as are required. Any pension should be payable from 31 January 2005, and past instalments of any cash sum and pension shall attract interest at the reference bank rate.

59. Within 28 days of the date of this Determination G4S is to pay Mr Leitch £200 to compensate him for the distress and disappointment caused by misleading him.

TONY KING

Pensions Ombudsman

22 February 2008
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