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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs A A Marshall FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	Chambers Brothers Group Retirement (1992) Scheme (the scheme) FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Employer
	
	Chambers Brothers (Farm Appliances) Limited

	Respondents:
	:
	Standard Life Assurance Limited (the scheme manager)
Standard Life Trustee Company Limited (the trustee)


MATTERS FOR DETERMINATION

1. Mrs Marshall complains that she has suffered a potential financial loss, as a result of the cancellation of a guaranteed annuity option.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3.
Mrs Marshall joined the predecessor of the scheme on 29 July 1980.  Both schemes were arranged on a money purchase basis and Mrs Marshall’s normal retirement date is 8 April 2010.  When the original scheme was set up in the 1970s, members’ benefits were provided by a with profits fund.  If an annuity was purchased with Standard Life on retirement, a guaranteed annuity option (GAO) applied; in Mrs Marshall’s case, she was guaranteed an annuity of at least £90.95 per annum for each £1,000 of purchase price.
4.
The present scheme commenced with effect from 1 March 1992.  On 3 March 1992 the employer’s independent financial adviser (IFA) wrote to Standard Life, saying:

“The eligibility rules and other terms and conditions which applied under the old Stanplan M2 scheme are to be applied to the new Scheme.”

Mrs Marshall’s preserved benefits were transferred into the new scheme.  In March 2003 she asked if she still had a GAO.  Standard Life said that the 1992 scheme did not have GAOs.

SUBMISSIONS

5.
The employer’s independent financial adviser (IFA) has provided his recollections of the setting up of the 1992 scheme.  He says that difficulties were being experienced with the old scheme, as its design was incompatible with Standard Life’s new computer system.  This resulted in numerous administration problems that were difficult to resolve.  He discussed the problems with Standard Life and they jointly came to the conclusion that the best way forward was to set up a new scheme.  The IFA states that he obtained benefit illustrations from Standard Life and obtained assurances that members would not be disadvantaged by transferring to the new scheme.  He points to the statement he made in his letter dated 3 March 1992 (paragraph 4) and considers that Standard Life should have pointed out to him then, that GAOs would not be available with the new scheme.  The IFA says that he was unaware that the original scheme had GAOs.
6.
The IFA’s records show that he attended a meeting at the employer’s office, with the employer’s managing director and financial director, and Standard Life’s sales manager, prior to the decision being made.  He says that at that meeting, the sales manager assured all those present that the new scheme would be as good as, or better, than the old one.
7.
The employer’s managing director says that the company experienced increasing administration problems with Standard Life and in 1991 the IFA was appointed to sort the problems out.  The managing director also recalls the meeting and says that he asked Standard Life’s sales manager if the new scheme held any disadvantages and the answer was that there were none.

8.
Standard Life Assurance Limited says:
8.1
Its sales manager recalls the meeting and doubts that GAOs were discussed, as at that time they were not seen as an important feature.  Annuity rates were freely available that were superior to GAOs.  The sales manager remembers giving details of a key feature of the new scheme, which was payment of the fund value on death in service, instead of the return of contributions which applied under the old scheme.  He remembers saying that an up to date scheme design would get rid of the administration problems.
8.2
It paid the IFA commission and it was the IFA’s job to advise his client on the suitability, or otherwise, of the product that Standard Life was offering.  The 1992 scheme was arranged on a unitised with profits basis, it was a different product and the IFA’s job was to weigh the pros and cons of this for his client.
8.3
The booklet for the old scheme included a section on GAOs.  The booklet for the 1992 scheme did not mention them.

8.4
Annuity rates in 1992 were 20%-25% higher than GAOs, so even if GAOs had been mentioned, the transfer would probably have gone ahead anyway.  GAOs were simply not an issue in 1992.

8.5
Mrs Marshall has not yet retired and it is by no means certain that she has suffered any loss, as annuity rates in 2010 are unknown.

9.
Standard Life Trustee Company Limited says:

9.1
It had no duty to give Mrs Marshall advice, point her in the right direction or tell her of her errors.
9.2
In 1992 no loss could have been foreseen as a result of not including a GAO.

10.
Mrs Marshall says:

10.1
Had she been advised that the new scheme did not offer a GAO, she would not have consented to her benefits being transferred, nor would she have paid contributions to the new scheme.

10.2
Her employer and the IFA told her that the transfer did not involve any loss of benefits.

10.3
She is entitled to a GAO.

CONCLUSIONS

11.
It seems to have been common ground between the employer, the IFA and Standard Life that a new scheme was needed.  That being so, Mrs Marshall had no say in the matter.  The original scheme was closed and all members deferred benefits were transferred into it.  The most that she could have said is that she did not wish to join the new scheme and that she would make her own arrangements.  That would probably not have been in her best interests, as the employer also made contributions to the scheme.  I find it difficult to accept that, had Mrs Marshall been aware that no GAO was offered, she would not have continued her membership of the scheme, especially bearing in mind that in 1992 GAOs were inferior to annuity rates generally available.  Of course, with the benefit of hindsight, GAOs are now viewed as a desirable option.
12.
I accept that in 1992 GAOs were probably not viewed as an important feature.  Mrs Marshall’s employer took advice on the transfer from an IFA, who seems to have relied on Standard Life’s sales manager to explain the details of the new scheme to him and his client.  The IFA told Standard Life that he wanted the terms and conditions of the new scheme to correspond with the old one.  Clearly, the two products were different and this was unlikely to happen exactly.  It is unfortunate that Standard Life did not point this out in response to the IFA’s letter, though it would not be surprising if they took the rather vague “eligibility terms and other terms and conditions” as extending to the terms of the scheme, rather than the terms of the underlying policy (which presumably had originally contained the GAOs).
13.
Mrs Marshall lost her right to a GAO as the result of a decision taken by her employer, even though the employer was in ignorance of the loss of GAOs.  No doubt Standard Life was keen to promote its new product as being the answer to the scheme’s administration problems, but I have seen no evidence that it sought to mislead Mrs Marshall’s employer.  On the contrary, it seems that GAOs were not considered by anyone involved in the decision to set up a new scheme.
14.
I sympathise with Mrs Marshall, who now finds that a GAO would be valuable.  However, I cannot see that the actions of the respondents constitute maladministration and I do not uphold Mrs Marshall’s complaint against them.
TONY KING
Pensions Ombudsman

25 January 2008

- 1 -


