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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs J E Biscoe FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	NHS Injury Benefits Scheme FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondent
	:
	NHS Business Services Authority (the Authority)


MATTERS FOR DETERMINATION

1. Mrs Biscoe complains that she has been refused permanent injury benefit.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

BACKGROUND TO THE SCHEME

3. The aim of the scheme is to compensate NHS employees for loss of earning ability.  An eligible employee’s income can be topped up by the scheme, to a maximum of 85% of previous NHS earnings.  Entitlement to permanent injury benefit (PIB) depends on two criteria being satisfied.

1.
The applicant must be suffering from a condition that is wholly or mainly attributable to the duties of his or her NHS employment.
2.
As a result of that condition, the applicant must suffer a permanent loss of earning ability in excess of 10%.

“Permanent” is defined as to normal retiring age.  The benefit is paid for life.

4. Decisions as to whether applicants qualify for PIB are taken by the Authority, having regard to the available medical evidence.

MATERIAL FACTS

5.
Mrs Biscoe was a nurse.  She retired on ill health grounds in April 2003 and applied for PIB.  The Authority was supplied with medical reports from two consultant orthopaedic surgeons who had treated Mrs Biscoe.
6.
Mr Bunker, who had operated on Mrs Biscoe, explained that she had rotator cuff tears.  He stated:

“The aetiology of rotator cuff tears is still the subject of some debate in shoulder circles.  However, we know that there is clearly a genetic element to the development of rotator cuff tears, as has been clearly shown by Professor Carr’s genetic studies in Oxford.
There is often a history of trauma to cause the acute rupture, but in the degenerate cuff there may be an association with work.  There have been papers published in Denmark on the association of rotator cuff tears with pig slaughtermen, who have to lift carcasses into an overhead position.  You may feel that there is a great difference between being a pig slaughterman and being a nurse, but in fact the weights that nurses have to lift with the outstretched hand is quite equivalent to a pig carcass, so I would not be surprised if her occupation has had some bearing upon her rotator cuff tears.”
Mr Bunker said that Mrs Biscoe had had problems with her shoulder following the operation.

7.
Mr Chambler stated:

“Mrs Biscoe has requested that I comment upon her shoulder disabilities in terms of claiming benefit.  Mrs Biscoe has suffered bilateral rotator cuff tears in both shoulders, which have been operated on in the past.  Despite best efforts, she remains with significant discomfort and poor function, which is likely to remain in the future.

In terms of the aetiology of cuff tears, there is still debate amongst surgeons and scientists as to the true cause.  There is a clear genetic element published in data from Oxford as well as environmental factors such as continual manual lifting.
Mrs Biscoe’s years of traditional nursing care and lifting may well have contributed to the development of her condition, which has forced her to early retirement from the NHS.”

8.
The Authority sought an opinion from Atos Origin, which was a firm contracted to supply occupational health services to the Authority.  Atos Origin disagreed with Mr Bunker’s comparison with pig slaughtermen, stating that they had to lift heavy loads above shoulder height, which nurses did not have to do.  Atos Origin stated that there was no record of Mrs Biscoe having an accident at work.  Atos Origin accepted that Mrs Biscoe’s nursing work may have contributed to her condition, but did not consider that it was wholly or mainly attributable to her NHS employment.
9.
The Authority declined Mrs Biscoe’s application for PIB, on the grounds that there was no evidence that her condition was wholly or mainly attributable to her NHS employment.

SUBMISSIONS

10.
Mrs Biscoe says:
10.1
Her nursing career started in 1961, long before today’s health and safety regulations were in force.  She was regularly required to lift heavy loads.  She was a district nurse for 22 years, mainly working alone in patients’ homes and without the lifting aids available in hospitals.

10.2
The suggestion that there could be some kind of genetic cause of rotator cuff tears is nonsense.  She has 168 living relatives, none of whom have this condition or anything similar.

10.3
The opinions of the consultant orthopaedic surgeons should be preferred to those of Atos Origin, as Atos Origin did not examine her.

11.
The Authority says:

11.1
Based on the available medical evidence, it is more likely than not that Mrs Biscoe’s condition is mainly due to factors other than her work.  It accepts that Mrs Biscoe lifted heavy weights throughout her employment with the NHS, but does not see that this proves that her condition is wholly or mainly attributable to her work.
11.2
The consultant orthopaedic surgeons both said that there was a genetic element and also debate amongst experts, as to what causes rotator cuff tears.

11.3
Atos Origin’s advice was that Mrs Biscoe’s condition was, more likely than not, mainly due to factors other than work and had a constitutional basis.  The Authority and its medical advisers define “constitutional” as:

“The total individuality of the person, including his inherited qualities and the cumulative effects of his reactions to all the environmental factors which influenced his physical and emotional development.”

“Having to do with or inherent in the structure of the body or mind.”

“The physical makeup and functional habits of the body.”

11.4
It is more likely than not that Mrs Biscoe would have suffered her condition anyway, irrespective of employment or lifestyle, although these elements might have an effect on such things as the speed of onset or severity of symptoms.  However, that is not the same as saying it is wholly or mainly the cause of Mrs Biscoe’s condition.
CONCLUSIONS

12.
Mrs Biscoe disagrees with the consultant orthopaedic surgeons about the existence of a genetic link to her condition.  However, it was not unreasonable for the Authority to have regard to this point when making its decision, taking into account that it had reports from two specialists drawing attention to a genetic element.

13.
The consultant orthopaedic surgeons both considered the cause of rotator cuff tears to be the subject of debate in expert circles, and also that there was a genetic element.  Mr Bunker considered that Mrs Biscoe’s nursing work may have “had some bearing on her condition.”  Mr Chambler stated that Mrs Biscoe’s work “may well have contributed to the development of her condition.”  However, the mere presence of a “genetic element” does not necessarily mean that it is the whole or main cause of the injury.  Presumably, any genetic element could for example simply mean that somebody was more susceptible to this injury.  However, that is a matter for the medical experts to advise upon, of concern to me however is that nobody seems to have asked whether any underlying genetic element was indeed the main cause.  Rather, the decision seems to be based on an assumption that, because it is thought that this type of injury does have a genetic element, that precludes the possibility that work might nonetheless have been the main cause.  The surgeons certainly did not say whether the genetic element, or the nursing work, was the main cause of Mrs Biscoe’s condition.  That is the question that needs answering, before it can properly be concluded that the latter is not the main cause and a decision on Mrs Biscoe’s application for PIB can be properly made.  It may well be that the Authority will have to seek opinions from the specialists who have treated Mrs Biscoe.
DIRECTIONS

14. Within 28 days of the date of this Determination, the Authority shall reconsider Mrs Biscoe’s application having regard to my comments in paragraph 13 above, and shall convey its decision to Mrs Biscoe, giving reasons.

CHARLIE GORDON

Deputy Pensions Ombudsman

11 October 2007
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