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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr J Mendelsohn 

	Respondent
	:
	NPI


MATTERS FOR DETERMINATION 

1. Mr Mendelsohn wanted to transfer the value of and NPI pension contract from NPI to an Australian Superannuation Scheme (the Australian Scheme). He says that NPI did not notify his adviser, PRISM Xpat, that the transfer value had reduced. NPI proceeded with the transfer which resulted in a reduced amount being transferred to the Superannuation. The transfer is irreversible and Mr Mendelsohn claims that a sum of £41,877 to be paid to the Superannuation or NPI should guarantee that Mr Mendelsohn will be no worse off than if the transfer had not taken place. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Mendelsohn had a policy with NPI described as a “Self Employed Retirement Plan (SERP)”.  It was of a type generally known as a “Retirement Annuity Contract”

4. Mr Mendelsohn was moving to Australia and took pensions advice from PRISM Xpat.  They asked NPI for an illustration and discharge forms on 7 March 2005. NPI replied on 18 March. The total fund value was £315,960 and the transfer value was £236,971. The illustration said that ‘transfer values are not guaranteed’. 

5. NPI have given the following explanation to my office of the difference between the fund value and the transfer value:

“The fund value represents the value of the guaranteed level of deferred annuity on death or at age 60.

 …The transfer value represents the current worth of the policy … and it is inevitable that its value might increase or decrease over time.  Prior to age 60 the transfer value unlike the fund value will not represent the value of the fund guarantees available from age 60.  The difference between the fund value and transfer value is not a penalty it simply demonstrates the approximate current worth of those guarantees.”

(For ease of reference I shall describe the variance between transfer value and fund value as “the transfer difference”.)

6. NPI on 30 June increased the transfer difference on their SERP policies. It seems that NPI took a decision to ensure that customers who sent back their transfer forms after 30 June would to be contacted. In a letter of 16 November 2005 NPI said: 

“NPI do not have an obligation to inform individuals that charges are increasing. However, a decision was taken to ensure that those customers who sent back their transfer forms after 30 June 2005 were contacted and told that the charges had increased allowing the customer to make a decision as to whether they would like to proceed. I appreciate that we did not advise Mr Mendelsohn or [PRISM Xpat] of the increase in penalties prior to transfer.” (My emphasis)

7. Mr Mendelsohn decided to transfer the NPI pension to the Australian Scheme. PRISM Xpat returned the completed transfer forms to NPI on 3 August 2005. They now say that they could reasonably assume that the transfer value would remain constant because the illustration stated that the values will remain constant if certain criteria were fulfilled, although it also said that the transfer values are not guaranteed. 

8. It was not until 21 September, after some necessary confirmation from Her Majesty’s Revenue & Customs (HMRC), that the transfer was ready to proceed. 

9. NPI processed the transfer without notifying PRISM Xpat that the transfer difference had increased, which ultimately lead to £195,094 being transferred to the Australian Scheme, some £41,000 less than the original quotation. 

10. Through PRISM Xpat, Mr Mendelsohn complained and NPI offered to reinstate the transferred amount.  However, the Australian Scheme is unable to return the transfer value as their rules do not permit it. In return PRISM Xpat want NPI to offer a pension guarantee that Mr Mendelsohn would not be in a position of loss as a result of the transfer. 

SUMMARY OF SUBMISSIONS

11. On behalf of Mr Mendelsohn, PRISM Xpat say that:

11.1. Mr Mendelsohn was permanently moving back to Australia. It was preferable for him, in the long term, to have his pension linked to the Australian economy. Furthermore there were tax advantages in transferring the fund to Australia; 

11.2. It is highly unlikely that Mr Mendelsohn would have transferred to the Australian Scheme had he been notified of the higher transfer difference. He would have waited for at least two years to see if the transfer difference reduced or the fund value increased; 

11.3. They expected NPI to notify them of any changes in the transfer value, and 

11.4. The illustrations supplied did not mention that the fund value would fall below what was quoted.  In particular it only said that it would vary subject to specified circumstances, not including a change in a transfer difference.

11.5. An alternative to reinstatement (as it is not possible) would be for NPI to provide a guarantee along the lines of those provided by some providers under the industry wide Pensions Review.  Ain later submissions this proposal has been refined.  They suggest that NPI should reinstate the policy less the actuarial equivalent of the transfer value.

12. NPI says:

12.1. That the contract was a retirement annuity contract with no contractual provision for a transfer. As there is no contractual right, NPI are entitled to set and change the conditions of the transfer; 

12.2. They are willing to reinstate the policy but this is not possible as the monies cannot be returned from the Australian Scheme;  

12.3. PRISM Xpat did not at any time after March 2005, ask for up to date figures from NPI. The illustration clearly stated that the figures were not guaranteed;

12.4. It is not their procedure to inform customers or representatives of changes made to the level of transfer difference, because the quoted figures are not guaranteed, (but I note that this contradicts what was said in the letter of 16 November 2005);

12.5. That it is possible that the Australian Scheme would return the money transferred.

12.6. Had Mr Mendelsohn waited for two years the current transfer value (December 2007) would have been £182,518, less then the amount actually transferred, so Mr Mendelsohn has suffered no loss  and

12.7. In recognition of the distress and inconvenience caused, they have offered Mr Mendelsohn £300.  

CONCLUSION

13. I am satisfied that NPI did make a policy decision to notify customers who returned the discharge forms after 30 June that the transfer difference had increased significantly. The later denial appears to be a mistake.  The original explanation was given closer to the relevant events. In Mr Mendelsohn’s case they did not follow their policy.  This was maladministration and I uphold the complaint.

14. I accept that the transfer value cannot now be returned (Mr Mendelsohn says, and I accept, that he would have settled for reinstatement if unit had been possible.)  

15. A guarantee consistent with the industry-wide pensions review moves the entire performance risk of the Australian Scheme onto NPI.  That cannot be a fair resolution.  And to allow Mr Mendelsohn to take the transfer value, but retain the benefit of the transfer difference in a part reinstated policy gives him the best of both worlds, which is also not a fair outcome.

16. I accept that Mr Mendelsohn might well have deferred transferring until the transfer difference was nearer to the level expected when the first quotation was obtained. But it is close to impossible to put him in the position that he would have been in given that I do not know when he would have transferred, what the transfer value would have been or how the benefits in the Australian Scheme would differ from those that he has in fact secured.

17. In addition to those unknowns, the principle of the transfer difference makes the loss difficult to establish.  It may indeed be illusory.  The fund value overstated the policy’s proper share of the underlying funds.  The transfer value was intended to reflect the actual share of the underlying fund.  

18. The effect of that is that Mr Mendelsohn will receive something close to the underlying value of the policy whether transferring (as he did) when the transfer difference was higher than he expected, or deferring to some later stage. However, I accept that Mr Mendelsohn has lost the opportunity to defer to the time that, on advice, he thought best, and my direction is intended to correct that.  He could not have transferred on or after his 60th birthday, so the lost opportunity ends before then.
19. My directions below are designed to calculate loss independently of the return in the Australian Scheme.  Mr Mendelsohn bears all of the performance risk in the Australian Scheme, whether the outcome is to his advantage or disadvantage.

DIRECTIONS

20. At any time before Mr Mendelsohn’s 60th birthday, but not more than once in a twelve month period, Mr Mendelsohn may ask NPI to calculate any positive difference between:

· the transfer value that the policy would have had, had it remained in force to the date on which the request is made, and

· the amount of the transfer value actually paid, increased by the return on NPI’s with profits fund between payment and the calculation date.

21. On receiving such a request, NPI are to make the necessary calculation and provide Mr Mendelsohn with their workings. 

22. If Mr Mendelsohn requires, NPI are to pay the sum so calculated to the Australian Scheme.

23. Within 28 days of this determination NPI are to pay Mr Mendelsohn £100 for the distress and inconvenience caused by their maladministration.

TONY KING
Pensions Ombudsman

30 January 2008
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