R00561


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr A Garthley 

	Scheme
	:
	Railways Pension Scheme - ScotRail Section (the Scheme)

	Respondent
	:
	Railways Pensions Trustee Company Limited – the Trustee Pensions Committee (the Committee)


MATTERS FOR DETERMINATION (February 2008)
1. Mr Garthley has complained about the decision by the Committee not to award him incapacity benefits.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
RELEVANT PROVISIONS OF THE SCHEME RULES AND BOOKLET

3.
The rules of the Scheme (the Rules) provide:

‘“Incapacity” means bodily or mental incapacity or physical infirmity which, in the opinion of the Trustee on such evidence as it may require, shall prevent, otherwise than temporarily, the Member carrying out his duties, or any other duties which in the opinion of the Trustee are suitable for him.
“Minimum Pension Age” means the Member’s 60th birthday.

5D Early Retirement through Incapacity
A Member who leaves service because of Incapacity before Minimum Pension Age having completed at least 5 years Qualifying Membership shall receive immediate benefits calculated as described in Rule 5A (Retirement between Minimum Pension Age and Age 65) and Rule 5B (Lump sum on Retirement between Minimum Pension Age and Age 65) and payable from the day after leaving Service.’
4.
The members’ Scheme booklet states:

‘You can apply for ill-health benefits when you leave work if…a doctor appointed by the committee provides medical evidence that because of ill health you cannot carry on your current job or any other suitable job (other than temporarily)…’
MATERIAL FACTS
5.
Mr Garthley joined service with British Rail on 11 December 1990 and became a member of the Scheme on 17 December 1990.  He left service with ScotRail as a ‘Grade A’ Station Attendant on 19 February 2005, having been on long-term sick leave since January 2004.
6.
Dr Warnock of BUPA Wellness examined Mr Garthley and completed a report for the Committee on 2 February 2005.  He described Mr Garthley’s condition as follows:

‘1
Recovering from operation for ventral/umbilical hernia December 04
2
Angina Pectoris

3
Arterial Hypertension

4
Gout

5
Morbid obesity

6
Tobacco addiction

7
Fused great toe (osteoarthritis)

8
Psychological disturbance

1-8 resulting in limited functional physical capacity.’
7.
In a letter to the Committee accompanying the report Dr Warnock said:

‘My Understanding is that First ScotRail have gone to some lengths to try and secure a redeployment post but without success.  On the available information, I would accept that he is unfit and probably permanently so for his current substantive post.  However, I think he should be fit to undertake an alternative sedentary occupation.  The picture would be capable of some improvement if Mr Garthley addressed the risk factor issues.’
8.
In the report, in the section asking the doctor to describe the types of work which could be performed, Dr Warnock has said:

‘Sedentary or similar work e.g. office or call centre work.’

9.
The Committee rejected Mr Garthley’s application for incapacity benefits in a letter dated 16 March 2005, which stated:

‘In considering your application and the medical evidence available, the Pensions Committee was not satisfied that you were not, or would not become, capable of undertaking any other duties.  Your application was therefore turned down.’

10.
Mr Garthley appealed under the Scheme’s internal dispute resolution (IDR) procedure on 3 March 2006.  The first response on 13 March 2006 upheld the original decision that had been made.  Mr Garthley’s representatives appealed under the second stage of the IDR procedure on 22 August 2006.  The response on 19 September 2006 again did not change the original decision by the Committee not to award incapacity benefits to Mr Garthley.

11.
The minutes of the meeting of the Committee on 9 March 2005 state:

‘In considering Mr Garthley’s application for an incapacity pension, the Trustee Pensions Committee considered and examined the documentation, together with the application form from Mr Garthley and the oral evidence of the Trustee Pension Committee’s medical advisor, Dr S McKenzie.  Having fully considered all the evidence before them, the Trustee Pensions Committee did not consider that the applicant met the criteria of the Rules for an award of an incapacity pension and, accordingly DECLINED Mr Garthley’s application.’

12.
The minutes of the meeting of the Committee on 13 September 2006 state:

‘In considering the Stage 2 internal dispute resolution appeal, the Pensions Committee examined and considered the following documents:

· Documentation reviewed by the Committee at it meeting on 9 March 2005 (Appendix A);

· A letter from Mr Garthley disputing the decision made by the Committee and further correspondence between Mr Garthley’s solicitors and the Deputy Chief Executive (Appendix B);

· Oral evidence was also provided by the Trustee Pension Committee’s medical advisor, Dr S McKenzie.

Having fully considered the evidence before them the Committee did not consider that the appellant met the criteria in the rules for the award of an incapacity pension and, accordingly, DECLINED Mr Garthley’s application.  In reaching its decision, the Committee considered that the available evidence was sufficient for them to come to the opinion the Mr Garthley could carry out other suitable duties.’
SUBMISSIONS
13.
Mr Garthley’s representatives have said:

13.1.
There are no other suitable railway duties for Mr Garthley within his own Grade A and it would not be realistic for him to be upgraded and retrained for a Grade B or Grade C role (ticket or clerical work) given his age and lack of experience in such areas.  
13.2.
In assessing what other suitable duties Mr Garthley may be able to do, it should be clearly identified what other duties Mr Garthley is fit for.  Nowhere in the medical evidence or in the Stage 1 decision has anyone specified what Mr Garthley would be fit to do and why these duties would be suitable.  Dr Warnock does say that Mr Garthley could carry out a sedentary job in an office or call centre, but it is not stated that such work would be suitable for him.
13.3.
Since leaving service with ScotRail, Mr Garthley attempted to undertake a sedentary job in a kiosk in a car park.  He was unable to continue in this job for more than six weeks because of the pain he was in.

14.
The Committee has said:

14.1.
The Committee obtained appropriate medical advice and considered the case properly in accordance with the Rules.

14.2.
The Committee did not dispute that Mr Garthley was not capable of continuing in his then present employment, but felt that he would become capable of a range of duties in a different working environment.  In considering all of the information that was provided at various stages of the application the Committee was not persuaded that Mr Garthley’s incapacity would prevent him from undertaking alternative employment other than temporarily.
CONCLUSIONS
15.
I can see that in considering Mr Garthley’s complaint, the Committee applied the correct rule and took into account appropriate medical advice.  The Committee accepts that Mr Garthley is not able to fulfil his old role.  There is apparently no other job available for Mr Garthley within the railway industry.  Availability is, however, not the test – and the Committee has rightly not applied it.  The Rules say that incapacity benefits will not be paid if the Committee considers that Mr Garthley is capable of undertaking other duties which the Committee considered suitable for him. (The Rules do not identify whether these duties are restricted to potential duties in the context of the railway industry – and it is not clear how whether the Committee interpreted in this way, or to include any duties, wherever employed).
16.
In his report to the Committee Dr Warnock said the Mr Garthley was fit enough to be able to perform a sedentary role and he gives examples of office or call centre work.  The Committee accepted Dr Warnock’s report; it considers Mr Garthley is able to do such a sedentary job.  But it does not follow from his being able to do it that it is suitable.  It is not clear that the Committee reached any conclusion as to suitability at all.  The logic of their refusal of his application is that a sedentary office or call centre job was suitable for Mr Garthley.  Such jobs are not suitable for everyone and there may be other (not necessarily medical) reasons, including aptitude and ability why Mr Garthley is in fact unsuited to an office or call centre job.  I cannot see that the Committee has considered that.  
17.
The Committee does not have to come up with a specific alternative job for Mr Garthley, but it should nevertheless be able to explain why a certain type of role would be a suitable one.
18.
I consider that the failure to make the link between duties that Mr Garthley was able to undertake and their suitability for him was maladministration, and I uphold Mr Garthley’s complaint to that extent.
DIRECTION
19. Within 28 Days of this Determination, the Committee shall reconsider Mr Garthley’s original application for incapacity benefits.  If it decides that there are other suitable duties that Mr Garthley could reasonably undertake, there should an explanation as to why the Committee considers such duties to be suitable.  

TONY KING

Pensions Ombudsman

22 February 2008
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