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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr B Mitchell

	Scheme
	:
	The Bristol Port Pension Scheme (“the Scheme”)

	Respondent
	:
	First Corporate Shipping Limited, trading as the Bristol Port Company (“FCS”) (“the Employer”)


MATTERS FOR DETERMINATION

1. Mr Mitchell has complained that FCS has failed to honour a promise to grant, upon application, extra years of reckonable service to eligible police personnel for the purpose of calculating his pension entitlement.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
LEGISLATION
3. Regulation 27 of the County of Avon Act 1982 (the “1982 Act”) provides,

“Part VI Superannuation
Special provision as to superannuation of certain members of Port of Bristol Authority police force.

27 (1)
In the case of any sergeant or constable being a member of the police force maintained by the Bristol council in connection with their dock undertaking and being also a pensionable employee of Bristol council (hereinafter in this section referred to as a “police officer”) the age of compulsory retirement shall be sixty years instead of sixty-five years.
27(2)
The county council may on the retirement from service of any police officer who has attained the age of sixty years and ... ..., by specific resolution direct that such number of years (not exceeding ten) as the county council shall by such resolution specify be added to the actual number of years of reckonable service of such police officer for the purpose of calculating his pension and retiring allowance.

27(3)
Any pension or retiring allowance granted under this section ... resulting from a resolution passed under this section shall be repaid to the superannuation fund maintained by the county council by the Bristol council.”
SCHEME RULES
4. Rule 3.3 of the Definitive Trust Deed and Rules, dated 23 June 2000, says,
“Additional Pensionable Service in special cases
The Principal Employer may credit a Member with additional Pensionable Service in such manner and upon such terms as the Trustees, acting on Actuarial Advice, may decide, including provisions for the additional Pensionable Service to accrue over the period of the Member’s membership.
5. Rule 6.1 provides,

“Entitlement to benefit
A member who retires from Pensionable Service on or after Normal Retirement Date and a Member retiring early in accordance with Rules 6.4 (Early retirement on the grounds of ill-health) or 6.5 (Early retirement in other cases), shall be entitled to an annual pension for life commencing from actual retirement, in accordance with this Section.”
6. Rule 6.2 provides,

“Retirement at Normal Retirement Date
The pension payable to a Member on his retirement at Normal Retirement Date shall be calculated at the rate of 1/80th of his Final Pensionable Salary at the date of retirement for each Year of Pensionable Service.”

Pensionable Service is defined elsewhere in the Rules as:

 “the period of Service (not exceeding 40 years at age 60 and not exceeding 45 years after the age of 60) which is credited to the Member under these Rules for the purpose of calculating his benefits”.
7. Rule 13.22 provides,

“Powers of Employer
In exercising any discretionary power or giving any consent under the Rules, the Principal Employer or the Employer shall not be required to consider anything except its own interests”.

OTHER LITERATURE – Members’ Booklet

8. Relevant extracts from the Scheme’s initial booklet for members said, 

RETIREMENT AT NORMAL RETIREMENT DATE

You will be entitled to a pension, ... calculated as 1/80th of your Final Pensionable Pay for each year of Reckonable Service, together with a proportionate amount for each additional day completed.
In addition, you will also receive a lump sum, which is tax free, of 3/80ths of your Final Pensionable Pay for each year of Reckonable Service together with a proportionate amount for each additional day completed.
EARLY RETIREMENT
…

b) Early retirement in other circumstances

…


In cases of early retirement due to redundancy or to improve efficiency of service, the reduction for early payment will not be applied.  In addition, extra years’ of Reckonable Service may be granted to take account of service you would have completed to Normal Retirement Date.  If you have completed 5 or more years Qualifying Service then your Reckonable Service will be doubled up to a maximum of 6.66 added years subject to increased service not exceeding 40 years and the actual amount of the service which you can achieve by Normal Retirement Date.”
MATERIAL FACTS 

9. Until 1991, Mr Mitchell was employed by Bristol City Council and worked for the Port of Bristol Authority (“PBA”) as a Police Constable at the docks.  As a consequence, he was a member of the Local Government Superannuation Scheme (“LGSS”) from 31 September 1969.
10. During 1991, Bristol City Council entered into negotiations with FCS about the disposal of its port undertakings at Avonmouth and Portbury.  It was initially hoped, in spite of technical difficulties, that FCS would be admitted as an employing body in the Avon County Council Superannuation Fund, which participated in the LGSS.  Nevertheless, contingency plans for pension benefits were prepared in case FCS was not admitted or was only admitted to participate temporarily in the LGSS.

11. A nine‑page (undated) memorandum (“the Memorandum”), which has been provided to me, set out an explanation of the contingency plans, albeit it was acknowledged the process was still in formulation at that time.  A section of the Memorandum summarised features of the Avon County Council Superannuation Fund, and stated whether there were ‘no changes’ or ‘improvements’ in the replacement scheme.  The appendix also said (among other things):
In cases of early retirement due to redundancy or to improve efficiency of service the unreduced immediate benefits described above may be improved at the Company’s discretion (up to Inland Revenue limits) by granting extra years of Reckonable Service.

…

12. On 6 June 1991, the Resources Co-ordination Committee of Avon County Council decided not to accept FCS as an “admitted body” and so FCS could not participate in the LGSS.
13. Meetings were held during August 1991 of eleven separate committees of the City Council.  A special meeting of the Docks Committee (made up of 13 councillors), which had responsibility for the Port’s police force, was held on 6 August 1991.  According to the agenda, the purpose of that meeting was to report on the proposed sale of the business.  In addition, the committee considered a report from the Policy Co‑ordinator and Chief Executive of Bristol City Council.  An excerpt of that report (section 12) has been submitted, which I have seen, and sets out the implications for Port employees.  It stated the majority of staff would be transferred, in accordance with the Transfer of Undertakings (Protection of Employment) Regulations 1981 (“TUPE”). Moreover there was an understanding FCS would maintain the existing personnel policies and terms and conditions of employment, with the only exception to this provision being the pension arrangements where FCS had negotiated a new pension scheme.  Furthermore, it mentioned certain employees had been awarded extra years of pension entitlement which FCS agreed to uphold.
14. A transfer agreement, dated 22 August 1991, was made between the Council and FCS in relation to the acquisition of the Bristol Port, and the sale was completed on 27 August 1991.
15. The Personnel Manager sent a memo, dated 27 August 1991, addressed to ‘All Bristol Port Company Staff’ about the Bristol Port Pension Scheme, informing them a new pension scheme had now been development and the Scheme was intended to match, as far as possible, the Local Authority Scheme, and provide overall improvement in certain areas.  It noted that basic details of the scheme had previously been disseminated through representatives, and there had been opportunities to attend seminars when an early draft became available.  However, details of the new scheme had now been finalised and were set out in the attached “Announcement”.
16. Pertinent parts of the accompanying announcement (the “Announcement”) said,

“This Announcement describes the new pension arrangements which are being established in consequence of the sale of the Port to First Corporate Shipping Limited.
…

1   Eligibility

The Scheme is available to employees who as at 26 August 1991 were contributing members of the Local Government Superannuation Scheme (“LGSS”) or of the Former Registered Dock Workers Pension Scheme (“RDWS”) and have not attained age 65.

If you are eligible you may join the Scheme …
…

2   Past Service Rights

This Announcement gives details of the benefits which will be provided in respect of service after the commencement date of the new Scheme.  Benefits earned under the LGSS or the RDWS for service to date are additional and joining the new Scheme will not of itself affect those benefits.

However, you will be given full details of your accrued benefits under the LGSS or the RDWS as soon as possible and, if you accept this opportunity to join the new Scheme now, there will be an option for you to transfer those accrued benefits in full into the new Scheme.

3
…
4
…

5   Benefits at Normal Retirement Date

At your Normal Retirement Date you will be entitled to …

6   Early Retirement
If you have completed at least two years’ service … and are considered by the Company and the Trustee as having to retire because of ill-health …
With the agreement of the Company you may retire before Normal Retirement Date in other circumstances provided that you are then over the age of 50 and have completed at least two years’ service …
However, in cases of early retirement due to redundancy or to improve efficiency of service the reduction for early payment will not be made.  In addition, the Company at its discretion may arrange for the Scheme to pay you an extra pension to take account of part of the further service you would have completed to Normal Retirement Date if you were not retiring early, subject to a maximum of 6 2/3rds additional years.

…

15
…

Appendix 1 – Definitions.

“Normal Retirement Date” means your 65th birthday or, if earlier, completion of 25 years’ Qualifying Service at or after your 60 birthday.

…”

17. On 11 September 1991, another memo was issued by FCS’s Personnel Department to ‘All Police Sergeants and Constables’.  It confirmed that the Normal Retirement Date (“NRD”) under the new arrangement would continue to be their 60th birthday irrespective of length of service.  To rectify the omission in the initial announcement, issued on 27 August 1991, a supplementary announcement addressed to ‘Members of the Port Police Division’ stated that the definition in Appendix 1 should be amended to ““Normal Retirement Date” means your 60th birthday”.

18. Mr Mitchell subsequently transferred his accrued pension rights from the LGSS into the Scheme on a year-for-year service basis.

19. On 9 October 2003, the Director of Personnel and Administration sent a memo to 15 individuals and enclosed information about the pension scheme to be discussed at the next Works Council Meeting on 14 October 2003.  That information gave a history of the changes to contribution rates for employer/employees since inception, how the funding level of the scheme had changed over the last ten years (as shown by four actuarial valuations) and said the Company had undertaken to pay a lump sum whenever a member retired early.  It also proposed that changes be made to the early retirement terms, the Company’s contribution rise to 16%, full index-linking of pensions in payment be changed to limited price indexation for future accrual, and the capping of future pensionable salary increases to the retail prices index.
20. The proposals to change the benefits were implemented from 1 January 2004 by deeds of amendments that were executed on 5 January 2004 and 1 June 2004.  FCS also further increased its contribution rate to 16%.
21. As Mr Mitchell and some of his colleagues were approaching retirement age, they started to consider their position in about the summer of 2004.  Following discussions between themselves, it was decided to take legal advice.
22. In November 2004, Augustine Injury Law (“AIL”), a firm of solicitors, began research on behalf of the Transport and General Workers’ Union (“TGWU”) into what pension provisions Bristol Council had made in respect of ex-BCC employees (including Mr Mitchell) on transfer to FCS. 
23. On 11 January 2005, a colleague, Mr W (who was the first police officer due to retire), wrote to Mr Morris (“Mr M”), the Director of Personnel and Administration at FCS/Bristol Port Company saying he was approaching the compulsory retirement age of 60 and said,
“As I am sure you are aware, I am eligible under my pension provisions to apply to have added years included in my pension due to the compulsory retirement age being set at 60.

Under these provisions, I am entitled to nine years.  I have also listed below, for your information, the other people who will be eligible to apply for your information:

PC... W – 9 added years.

PC... Mitchell – 3 added years.
[the names of six other police sergeants and constables were also listed with different amounts of added years ranging from 2 years to 5 years].
Please can you provide me with details, including any necessary application forms, as to the method of application to have these years added to my pension.”

24. Mr M replied on 19 January 2005 saying that he was not immediately aware of any provision within the Company’s pension scheme rules in respect of the situation to which Mr W had referred.  He asked Mr W for further details.
25. In response, Mr W immediately sent a letter back to Mr M referring him to the 1982 Act.  He said it had been documented that the Scheme would match and provide overall improvements to the Local Authority scheme, and highlighted part of the Memorandum and the report considered by the then Docks Committee.
26. On 2 March 2005, Mr M replied to Mr W.  He noted the provision in the 1982 Act was discretionary and a similar discretionary power was given by rule 3.3.  He stated the request for added years would not be met, as the cost of funding the Scheme had increased very significantly since acquisition.  Given the potential cost of increasing his pension entitlement by added years, it would be both unreasonable to expect the Company to apply the discretion in question, and unfair on other employees, some of whom had applied unsuccessfully for discretionary added years to be applied under separate discretionary provisions.  With regard to the commitment given by FCS in a report to the Docks Committee at its meeting on 6 August 1991, he said,
“This is a reference to undertakings given to a small number of staff transferring, by City Council, under Section 47 of the Bristol Corporation Act, D11&14 SI 1974/520, and which relate to qualifications which could not have been acquired in service.  These undertakings were given to the individuals concerned at the commencement of their employment with the City Council, and were thus not discretionary”.
27. On 23 March 2005, Mr M replied to Mr Mitchell’s letter of 22 March saying that Mr Mitchell may have been aware that Mr W had recently made enquiries about the granting of discretionary added years’ pension entitlement to Police Constables.  Mr M enclosed a copy of his 2 March letter to Mr W, and reiterated that such requests would not be met for the reasons given in that letter.
28. On behalf of Mr Mitchell (and others) AIG wrote to FCS on 21 April 2005 saying the purpose of the 1982 Act and Rule 3.3 was to mitigate the effect of the legal requirement that these Police Officers retire at age 60 as opposed to age 65.  They had been provided with a number of documents which showed the discretion, last exercised in 1993, had always been exercised in favour of the retiring applicant.  They contended it had become an implied term of the contract and by refusing to apply the discretion in the employees’ favour FCS were in breach of contract.  Furthermore, such discretion must be applied in good faith and not perversely.  They believed FCS had applied their discretionary powers perversely.  
29. FCS replied to AIG the next day saying their letter of 2 March to Mr W explained why the Company would not meet a request for added years.  In addition, they had no recollection of FCS ever having exercised such discretion in the past.
30. During June 2005 there was an exchange of correspondence between AIG and FCS requesting pension scheme documentation.
31. In a letter addressed to the Company, dated 20 July 2005, AIL instigated the Scheme’s stage one internal dispute resolution procedure (“IDRP”) on behalf of Mr Mitchell and three of his colleagues.  The following main points were made:
· Despite promising a pension scheme which mirrored, if not bettered, the LGSS, the Scheme aimed to deprive the members of the provision allowing the Trustee to grant extra years.  It was claimed the Trustee and/or FCS had breached their obligations.

· The Council always exercised this discretion.  As FCS undertook to provide a mirror scheme, it is implicit that the discretion must be exercised in the same way.  By refusing to exercise this discretion, it was claimed the Trustee was in breach of their duties as trustees.
· One reason given for not doing so was on the grounds of cost.  That meant the discretion would never be exercised in an employee’s favour, and therefore refusal to exercise the discretion effectively vetoed the discretion.  This was not a justifiable ground for refusing to exercise the discretion in favour of the members.

· The reference that it would be unfair to other employees who were refused the exercise of discretion in similar schemes was irrelevant.  FCS promised to mirror the LGSS, yet it was refusing to exercise that discretion by comparing the mirror scheme with different pension schemes.
· Members were still required to retire at age 60, but were being denied the benefit that was effectively compensation for this enforced early retirement.  It was alleged that FCS did not have the grounds to do this.
32. As Secretary to the Trustee, Mr M was also the appointed person for stage one of the IDRP.  Prior to addressing the issues raised, he reminded AIG that the IDRP did not cover any dispute which was solely against the Company.  Furthermore, he believed the dispute was with FCS and not with the Scheme, and so the IDRP may well not be appropriate.  Even so, he responded by letter, dated 9 August 2005, on behalf of the Trustee as if the IDRP applied.  Mr M did not uphold the complaint.  His main reasons were:
· the Scheme had an equivalent discretionary power, so it did not deprive the members.  
· Without evidence, it could not be relied upon that the Council always exercised their discretion favourable.  He rejected that the Trustee had breached their duties by refusing the discretion because it was exercisable by FCS and not the Trustee.
· Whilst a Company matter, he commented it was reasonable to take into account the cost of the extra benefits and the funding position of the Scheme at the time when the decision was being made.  At the last actuarial valuation the Scheme had a deficit on an ongoing basis of £9.259m and £28,860m on a buy‑out basis.  The company’s pension contribution was at the rate of 17%.  It may well be justifiable for it to be decided not to grant the extra benefits in the circumstances of the current deficit of the Scheme.  Increasing liabilities of the Scheme could also be regarded as unfair to the other members by way of weakening the security of their benefits.

33. Mr Mitchell retired on 10 March 2007 (aged 60) and is now receiving a pension from the Scheme.

34. On 4 August 2006 Mr Mitchell made an application to me.
SUBMISSIONS

35. Mr Mitchell’s legal representative (via the TGWU) submits,
35.1. Section 50 of the Bristol Corporation Act (1950) introduced compulsory retirement at age 60 for constables and sergeants.  To compensate for the reduction in pension this caused, the Docks Committee were empowered to grant up to five added years for early retirement and/or meritorious service.

35.2. Section 36 of the Bristol Corporation Act (1960) extended the reasons for additional service to include late entry and increased the possible added years to ten.  It also became possible to award added years in cases of ill-health retirement before age 60.

35.3. The provisions of these earlier two Acts had been lost with the passing of the Superannuation Act 1972 and were in effect repealed by the Local Government Superannuation Regulations 1974.  However, the 1982 Act restored a clause and re‑instated the provision (Officers retiring between 1972‑82 were sanctioned individually by the Department of the Environment on the understanding that re‑instatement was planned).
35.4. At the time of the takeover in 1991, Mr Mitchell (and others) were informed via their union representatives that all aspects of the pension were transferred and they assumed that the added years to their pension would automatically be granted.

35.5. In support of assertion that the Council always exercised discretion in favour of the retiring applicant, they provide: 

· A memo, dated 19 May 1970, recommending eight additional years for Constable “B”;
· A memo, dated 12 June 1970, saying the additional years for Constable “B” had been approved by the Docks Committee on Monday last;
· A memo, dated 16 May 1973, asking if the Chief Police Officer would consider recommending added years of service for Sergeant “C”.

· A report for resolution, dated 9 November 1987, recommending the Docks Committee use their discretionary powers to award Constable “H” two years 219 days for his meritorious service;

· An Agenda Item (report for resolution), dated 12 August 1991, recommending the Docks Committee use their discretionary powers to award Sergeant “K” five added years on the basis of his late entry/meritorious service.
35.6. It is accepted that no one eligible for added years has retired since the takeover/transfer in 1991.
35.7. The three added years that Mr Mitchell is seeking should be awarded on the basis of meritorious service.

35.8. They contend that it would have been reasonable for the company to have informed them at the time of takeover that added years were not to be granted.  This would have enabled the applicants to have made arrangements to cover the shortfall.

35.9. Mr Mitchell was never given any reason to believe that he might not receive the additional years’ payments.  There was never a prior occasion when an application had been refused.
35.10. Secondly, it appears that the source of the money used for the pension payments has been misunderstood.  Our clients’ understanding is that the Company is obliged to make the due payments from its own accounts, not from any new pension fund that has been set up since the TUPE transfer.
36. The legal representative of FCS says,
36.1. FCS opposes Mr Mitchell’s allegations and contends it gave no promises or assurances that he would be granted added years, and Mr Mitchell is therefore not automatically entitled to added years on application.

36.2. Mr O, a director and shareholder of FCS was responsible for making a decision originally on behalf of FCS not to award discretionary increases under the Scheme other than in specifically approved cases of ill health, in light of the funding problems facing the Scheme.  This practice was in operation when Mr Mitchell made his application.  Mr Mitchell’s application was considered by Mr M and a decision made not to grant him added years in line with current practice, which was then approved by the Managing Director, Mr O.

36.3. It is true the Memorandum says “it is anticipated that the overall benefits of the proposed new pension scheme will be better ...”.  But, this is prefaced by the paragraph “it may not be practicable for a workforce of some 500 employees to replicate in every detail the benefits provided by the Avon Fund”.
36.4. The Memorandum lists the benefits that FCS are “proposing” to provide.  Nowhere in that list is any statement made that added years would be granted upon application.  The only reference to added years is in Appendix 1 (3rd paragraph).
36.5. Another, more definitive, announcement was sent to members on 27 August 1991.  Again, there is no reference to granting added years on application.  The Memorandum and the Announcement refer to the discretionary power of FCS to grant added years on grounds of “redundancy” or “to improve efficiency of service”.  Mr Mitchell’s retirement does not fall within either of these circumstances.  In any case, even in those circumstances the awarding of added years is at the Company’s discretion and not a right. 

36.6. In correspondence, it is contented that trade union representatives led Mr Mitchell to “assume” that added years would be granted.  He has, however, not provided any evidence, or further details, of the trade union representations on which he is relying.  FCS is not aware that any representations were made to that effect and even if they were, those representations would not be binding on FCS.

36.7. Mr Mitchell’s representative has stated Mr Mitchell is not aware of any person that was not awarded added years.  This is a rather unhelpful assertion and they would wish to see proper evidence that employees were actually awarded added years.  The only evidence put forward so far are two cases of ill-health for Constable “H” and Sergeant “C” (which are not relevant as Mr Mitchell has not retired on ill health grounds) and a case dating back to 1970, some 21 years before FCS acquired Bristol Port.

36.8. They concur with the comments of TPAS and the findings given in the cases of Fogarty (M00304) and Evans (L00346).  So even if it is accepted (which it is not) that the Council always awarded extra years under a statutory power, they do not believe that FCS is bound by those decisions in its exercise of a power under the Rules.

36.9. FCS does, however, have an obligation to consider Mr Mitchell’s request, and, having given due consideration to that request, FCS has concluded that it cannot grant it.  An employer has an implied mutual duty of trust and confidence to and with its employees.  However, it is well established that when exercising a discretionary power, an employer can take into account its own financial interests, without breaching its duty of trust and confidence (the House of Lords decision in National Power v Healey ([2001] 1 WLR864).  Moreover, Rule 13.22 of the Rules specifically has such a provision.
36.10. A copy of the 1 July 2004 actuarial valuation, which was completed on 10 January 2005, has been provided verifying the funding levels given in their client’s letter of 9 August 2005.
36.11. They believe that there have been significant changes to the benefits in the LGSS (now known as the LGPS) since 1991, as they too have not been completely insulated from the many changes which have taken place in the world of pensions over the intervening years.
36.12. Should FCS have to reconsider the applicant’s application for added years, then the circumstances to be taken into account should be those which the applicant notifies to FCS within, say, 21 days of the Determination.  It would be reasonable for the applicant to be responsible for putting forward for consideration such additional facts as he considers might make his case fall outside the general policy guidelines.

CONCLUSIONS

37. Under the LGSS the normal retirement age (“NRA”) is usually age 65, but, as a police officer, Mr Mitchell had a NRA of 60 in accordance with the 1950 and 1982 statutes.  The Scheme therefore mirrors the LGSS in this respect.
38. Mr Mitchell’s pension entitlement under the Scheme at his NRA of 60 consisted of a pension and lump sum, based on a formula with reference to his final pensionable pay and pensionable service to age 60.  These are the benefits to which he is entitled and which are being paid to him.
39. Rule 3.3 of the Scheme’s Rules (mirroring the 1982 Act used by the LGSS) is clear and gives the Company discretion to add extra Pensionable Service for a Member’s credit.  Therefore, under the Rules, there is no entitlement of a member, as of right, to demand a particular level of added years.

40. Mr Mitchell contends that prior to 1991 the Council, in whom a similar discretion vested, always exercised their discretion in favour of retiring applicants.  The evidence submitted for this contention is summarised in paragraph 35.5.  Most of this evidence consists of recommendations for added years to be given, as opposed to confirmation that past applications for added years were approved.  Only one item, that being the memo dated 12 June 1970 for Constable “B”, verifies that the (then) Docks Committee gave approval for added years in that instance.  What the evidence clearly indicates was that there was a process of recommendation, with, to follow, agreement (or otherwise) to the recommendation.  If the added years credit was truly automatic this process would have been unnecessary.  Mr Mitchell may be right that approval was in practice never denied, but the process allowed for the possibility of refusal.
41. As to the arguments about custom and practice, the fact (if it is one) that discretion had always been exercised in the employees’ favour, though it may have given rise to an expectation, does not translate into a right or entitlement.  In this case, given that the approach was last applied 15 years ago (i.e. in 1991), and before privatisation, I do not consider that it was reasonable for Mr Mitchell to expect that the same policy would still apply many years later.  In saying this, I realise that there have been no recent retirement of any police officer from FCS Limited.
42. Neither do I agree that the circumstances are such that a term can be implied under his contract of employment, the effect of which would be to modify or vary his Scheme rights.  Mr Mitchell’s entitlement under the Scheme remains governed by the Scheme Rules.  As set out above, Mr Mitchell has no right under the Scheme Rules to insist that a discretionary policy which was last applied some years ago should now be applied favourably to him.
43. There does not seem to be any substance to Mr Mitchell’s claim that FCS has failed to honour a promise to grant, upon application, extra years of reckonable service to eligible police personnel.  The Memorandum (which, at that stage, merely proposed benefits and noted that the Scheme was still in formulation), the Announcement and the Member’s Booklet must be interpreted in the context in which they were received.  These documents were clearly a summary of the provisions of the Scheme.  In fact they did not deal with the disputed discretion at all.  It was in my view a detail which the booklet could not be expected to describe.  The absence of any reference to it cannot have led Mr Mitchell to any conclusions about how it might be exercised.
44. Those establishing the Scheme reproduced the LGSS provision for discretion to be exercised for added years.  However, the need to reflect the terms of the LGSS was limited to reproducing the discretion.  It did not extend to a commitment to exercise the discretion in exactly the same way as it would have been exercised under the LGSS.

45. The reasons for that are obvious.  First it would not now be possible to say what would have happened under the LGSS.  If it were true that the Council historically granted added years, they could not have been bound to do so for ever.  If they had regarded themselves as bound they would in fact have been improperly fettering their discretion.  And in practice, factors relevant to the exercise (including cost and affordability) would change over time.
46. There is a suggestion that as a result of trade union representatives telling him that the Scheme would mirror the LGSS, he assumed added years would continue to be given.  If Mr Mitchell did obtain any impression that added years was not subject to the Employer’s discretion then FCS cannot be held responsible for such an assumption on his part.

47. Mr Mitchell’s representative has made the point in his submissions that FCS should have told him in 1991 that they would not be awarding added years.  They could not have known so far in advance that they would not exercise their discretion to award him added years.  The most they could have done would have been to have reminded him that added years were discretionary and, perhaps, given him an indication of how they would exercise discretion if asked then in 1991.  But I do not consider that unbidden they had to do even that.  I also observe that a decision not to grant Mr Mitchell added years was taken in March 2005, following an application by him, which was two years before his retirement in March 2007.
48. The exercise of a discretionary power can be challenged if there is evidence that the decision maker (in this case the Company) asked itself the wrong questions, failed to direct itself correctly in law, or reached a perverse decision (i.e. one which no reasonable decision maker could have taken).  In reaching its decision the Employer must take into account all relevant but no irrelevant factors.
49. In his submissions, Mr Mitchell’s representative has questioned the manner in which the decision was taken by FCS and considers it perverse.  FCS has considered the issue and the principal reason for not giving added years is that it does not wish to pay extra costs given the Scheme’s current funding level.  The applicant believes the source of the money has been misunderstood, because the Company is obliged to finance the augmentation from its accounts and not from the Scheme.  Whilst the 1982 Act required, when a discretionary increase had been granted, Bristol Council to repay the cost of such augmentation to the LGSS, there is no such requirement under the Rules of the Scheme.

50. A further argument has been put forward that extra benefits in the form of added years will always generate a cost, and so denying additional years on the grounds of cost alone would mean that the discretion would never be exercised in an employee’s favour.  Consequently, it is being claimed to be an unjustifiable ground for refusing to exercise discretion.  
51. The Rules provide for the Employer to take account of its own financial position and so FCS may take into consideration the actuarial findings. The actuarial valuation completed immediately prior to Mr Mitchell’s retirement indicated that the Scheme was funded to a level of 81% (equating to a deficit of £9 million) on an ongoing basis and 58% (equating to a deficit of £28 million) on a buy‑out basis.  The Company has a commitment to finance these pension obligations and it is not unreasonable for it to take account of its existing pension promises when deciding whether it wishes to pay for additional pension liabilities.  This appears to be a relevant factor.  I bear in mind that FCS, as Principal Employer, was entitled to take its own interests into account in accordance with Rule 13.22.
52. Similarly FCS was able to set policy guidelines in the context of which the discretion would be exercised in each case.  However, the description of what happened indicates that FCS went beyond that.  I am told that Mr O set the policy, Mr M then rejected the application consistently with the policy, and this was approved by Mr O.  I have not been told, and nor has Mr Mitchell, that FCS considered whether there was anything in Mr Mitchell’s particular circumstances that would have justified a departure from the policy.  Mr Mitchell was entitled to a real decision as to whether discretion would be exercised in his favour and if so to what extent, not just the blanket imposition of a policy.

53. Mr Mitchell’s complaint is that a promise was not honoured.  I have not found that there was a promise.  But there was an obligation to reach a proper decision under the rules.  I uphold the complaint for the reasons and to the limited extent described above.
54. FCS proposes to ask Mr Mitchell why he thinks his particular circumstances mean that he should be treated differently to the general policy guidelines that the Company has adopted.  But FCS still needs to ask itself the right questions and seek whatever relevant information it deems necessary.

DIRECTIONS
55. I direct that within 28 days of this Determination, FCS are to consider whether to exercise discretion, taking into account any circumstances that might make his case fall outside the guidelines they have set for themselves.  If further information is sought from Mr Mitchell the 28 day period shall be extended by the time between the request for information and it being provided.
TONY KING

Pensions Ombudsman

26 March 2008
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