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PENSION SCHEMES ACT 1993, PART X




DETMINATION BY THE DEPUTY PENSIONS OMBUDSMAN

	Applicant
	:
	Mr R H Bainbridge

	Scheme
	:
	Sunley Turriff Pension Scheme (the Scheme) 

	Respondent 
	:
	Quarters Trustees Limited (Quarters)


MATTERS FOR DETERMINATION 

1. Mr Bainbridge had referred a dispute to me concerning the provisions of the Scheme Trust Deed and Rules. He considers that the money purchase section of the Scheme is entirely separate from the final salary section of the Scheme and that it has its own separate fund. Quarters disagree and say that the money purchase fund is part of the main Scheme fund.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT LEGISLATION AND OTHER PROVISIONS

3. Definitive Trust Deed and Rules dated 14 March 1995 (the Trust Deed and Rules)  
Clause 1.1

“This Deed confirms the establishment with effect from 1 August 1989 of the … Scheme and is the Definitive Trust Deed contemplated by the Interim Trust Deed described in Schedule 2”
Clause 4    The Fund

“4.1
 Fund Assets: 

The Fund to which the trusts of the Scheme shall apply shall consist of sums and assets received by the Trustees in accordance with the following provisions and all sums and assets for the time being representing them and all income derived therefrom the Trustees being under no obligation to distinguish between capital and income in any application of the Fund”

Clause 13.1
Realisation on Winding Up

“Wherever a winding up of the Fund or any part thereof is required under the Trust Deed the Fund or such part shall be realised by the Trustees … and the proceeds thereof … shall be applied in the following manner but the trusts powers and provisions of the Trust Deed including Clause 2.4 (power of amendment) shall otherwise continue until termination under Clause 15.”
Clause 13.3
Priorities on Winding Up

“The Trustees shall apply the assets of the Fund in the first place towards the following liabilities… (a) in repaying or providing for any moneys borrowed for the purposes of the Fund… (b) in paying or providing for any expenses relating to the Fund which in their opinion are not recoverable from the Employers (c) in paying or providing for tax....
13.3.2
The Trustees shall apply the remaining assets of the Fund in securing so far as is practicable the following liabilities relating to the Fund… FIRST pensions and other benefits in respect of Voluntary Contributions… SECONDLY (a) pensions and other benefits under the Scheme in respect of which entitlement to payment has already arisen; (b) where a Member is still in Service but has already attained Normal Retirement Date pensions and other benefits to which the member would be entitled under the Scheme if the member had retired on the Winding up Date…; (c) pensions and other benefits to which the Member’s widow… would become entitled…; (d) pensions and other benefits to which any Dependent of a Member who has died before the Winding Up Date would become entitled…; (e) Guaranteed Minimum Pensions and accrued rights to Guaranteed Minimum Pensions under the Scheme and State Scheme Premiums;… THIRDLY any other benefits or return of contributions to which any Persons Affected are contingently entitled out of the Fund calculated on the basis that all Members affected by the Winding Up who were in service at the Winding Up Date had left Service on that date…” 
Schedule 6: (relates to the Final Salary Section (the FSS))
“Rule 1.11
Relationship with Schedule 7.
R1.11.1


The Rules of this Schedule 6 (excluding this R1) shall not apply in relation to a person who:

(a) becomes an Active Member under R1.2 after 30 September 1994; and 

(b) has not made an election which has become effective under Rule 1.11.2.
Rule 1.11.2.
An Employee who becomes an Active Member ... after 30 September 1994 may with effect from the Conversion Date elect  (by notice in writing to the Trustees not later than the Conversion Date or such if any later time as the Trustees may permit) that:

(a) a Preserved Pension under R11.4 of Schedule 7 (but no other benefit under that Schedule) be prospectively payable as if he had left Pensionable Service on the Conversion Date; or

(b) his benefits accrued before the Conversion Date be determined as if they had accrued under the Rules of this Schedule 6 and not those of Schedule 7 ... except that that period shall not be Contracted Out Employment for the purposes of Schedule 5 and no right to Guaranteed Minimum Pensions shall arise in respect of that period;”
“Rule 2.1

(a) Each Active Member shall contribute to the Fund at the rate of 5% of the Member’s Pensionable Salary for each pay period during the whole of which the member is an Active Member.”
“Rule 5.1

All pensions from the Scheme shall, unless otherwise stated, be paid for the lifetime of the beneficiary…”
Schedule 7: (relates to the Money Purchase Section (the MPS))
“Rule 2.1

(a) Each Active Member shall contribute towards his Retirement Fund at the rate set out in the following table for each pay period during the whole of which the Member is an Active Member.”
“Rule 11.1

Upon the retirement of an Active Member at Normal Retirement Date, his Retirement Fund ... shall be used to provide a pension for his life upon the terms set out in these Rules of such amount … as it is sufficient to provide…”

Schedule 8: (Interpretation)
“Retirement Fund:
…a notional amount attributable to a Member (conferring on him no rights to specific moneys or assets of the Fund) calculated as the value of: (a) his ordinary contributions under R2.1 of Schedule 7; (b) contributions by the Employers in respect of him under R2.4 of Schedule 7; (c) amounts transferred from other arrangements to the Scheme in respect of him and credited to his Retirement Fund; less (d) amounts paid or transferred (or due to be paid or transferred) under the Rules from his Retirement Fund; revalued in accordance with the investment return on those sums (as determined by the Trustees whose reasonable decision shall be final).”
BACKGROUND

4. Mr Bainbridge ceased to be an active member of the Scheme in November 2002, and his Normal Retirement Date is in April 2008. Quarters were appointed as the Independent Trustee on 25 September 2003, following the appointment of administrators to the Sunley Tariff Group (the Principal Employer) on 2 July 2003. The Scheme is in deficit and, it seems, there is no prospect of any additional funds being made available from the Principal Employer. The Scheme is now in the process of winding up, the Principal Employer having given notice to cease payment of contributions to the Scheme and six months having elapsed since the date of the notice without a substitute principal employer having been appointed.
5. The Scheme originally consisted only of a FSS but a MPS was added by the Trust Deed and Rules. Separate members’ booklets were issued for each section and separate scheme accounts were maintained. On joining the Principal Employer, staff were told which section of the Scheme they belonged to. Members of the MPS could switch to the FSS after a certain period of time. Mr Bainbridge is a member of the MPS.
6. The Member’s Scheme Booklet, entitled, “Money Purchase Section”, dated September 1994, (the Booklet) explains in the Forward that:

“On joining the Company … you will be able to join the Money Purchase Section of the Scheme which will provide you with the benefits as described in this booklet. Such benefits will be calculated on a money purchase basis; i.e. they will be based both on the contribution paid by the Company and yourself together with investment returns achieved. On … you will have the option of joining the Final Salary Section of the Scheme which provides benefits based on salaries close to retirement age. As an alternative you will be able to continue to accumulate benefits in accordance with the benefit structure set down in this booklet. Details of the Final Salary Section will be given to you shortly before you become eligible to join it.

The booklet does not cover all the details included in the Trust Deed and Rules which govern the Scheme and in the event of any difference between this booklet and those documents the Trust Deed and Rules will prevail. A copy of the trust Deed and Rules is available from the pensions administrator.”

The Booklet went on to explain that the member’s contribution to the Scheme together with the Company’s contribution is invested by the Trustees “in an independent fund. This fund is kept quite separate from the Company.”

7. The term “Retirement Fund” was explained in the Booklet as:

“…the money held in the Scheme on your behalf to purchase pension on your retirement. It equals the contributions paid on your behalf together with investment returns added to such contributions…”

8. Under the heading “Retirement Benefits” it was explained that:

“The contributions paid by the Company and by you will be credited to your Retirement Fund and then invested on your behalf- so your Retirement Fund should grow each month as more contributions are paid and as the investments grow in value. When you retire at age 65 the money in your Retirement Fund is used by the trustees after paying out any cash sum … to purchase a pension with an insurance company in order to provide income in your retirement. The amount of the pension will depend upon the value of your Retirement Fund together with the cost of buying the pension from an insurance company… The Personal Benefits Statements that you receive each year will provide you with an estimate of how much pension may be secured by your Retirement Fund.”

9. The Booklet was amended in 1997 to incorporate information required by the Pensions Act 1995 and amended further in 2000. None of the amendments assist in resolving the matter in dispute. 
10. The Notes to the Accounts for the Scheme for the year ended 31 December 2001 contain details of the accounting policies applied and, under the heading “ Money Purchase Assets”, provide as follows:

“Money purchase assets are allocated to provide benefits to the individuals on whose behalf the contributions were paid. The assets identified as designated to members do not form a common pool of assets available for members generally. Members receive an annual statement confirming the contributions paid on their behalf and the value of their money purchase rights.”

11. The Scheme assets are separated in the accounts into a Defined Benefits Section and a Defined Contributions Section. The note, under the heading “NET ASSETS”, states “All defined contributions assets are designated to members”.
12. Mr Bainbridge’s Annual Benefit Statements regularly referred to his “Retirement Fund” which was invested in the Scottish Widows Managed Fund and was based on the price of investment units at the relevant time. The statements contained the usual caveat that they were for guidance purposes only. His Statement of Leaving Benefits contained the information that, “As a former member of the … Scheme you are entitled to the value of your Retirement Fund from your Normal Retirement Date and certain other benefits…”

13. At a meeting of the Trustees on 29 May 2003, it was agreed that legal advice should be taken on a number of points relating to the winding up of the Scheme, including the position of members of the MPS, given that there was a possibility that the Minimum Funding Regulations would require the use of the MPS assets for members of the FSS. 

14. Leading Counsel advised, in September 2004. His advice included the following:

“7
The first question posed by my Instructing Solicitors is whether on a true construction of the Definitive Deed there is one Fund or two Funds in the Scheme I leave aside for this purpose the separate AVC funds specified to be set up within the Fund by Schedule 6, Rule 2.2.4. This question concerns whether there is a separate FSS fund and MPS fund or whether the assets of the Scheme are maintained as one Fund. My view is that there is one Fund, and that the Scheme must be wound up on that basis. I have reached this view for the following reasons….
11 But the consideration which points inevitably, in my view, to there being only one Fund in the Scheme and that undivided, is that there is nowhere to be found any provisions, such as there would have to be if there were to be two funds, which prescribes to which fund members’ contributions should be paid, or how Employers’ contributions should be split between the two funds, how expenses of the Scheme are to be divided between the two funds or from which fund benefits should be paid. These are matters which are always provided for where there are two funds. Moreover there is no provision transferring moneys between the two funds where a MPS Member who has attained age 35 and been a member for five years opts to transfer from the MPS Section to the FSS Section.

12 The matters rehearsed above point inevitably, in my view, to the existence of only one undivided Fund in the Scheme. Even the AVC funds are held as a part of it. This is the start of a train of enquiry which has an important outcome so far as the calculation of the benefits on the winding up of the Scheme is concerned. 
13 I accept that in the MPS current Booklet there are expressions which taken at face value would lead the MPS Active Members to believe that they had funds expressly set aside for themselves and those claiming under them…

14 However, the Booklet also contains the classic disclaimer… In view of this disclaimer and in view of the attitude of the Court to scheme booklets … with regard to estoppel by convention, in my view the Trustees would not be estopped from administering the Scheme on the basis that there was only one Fund and no separate funds within it attributable to the MPS Active Members either as a whole or individually….
17
The question also arises as to whether it is possible to imply a term into Clause 13 which would have the effect of separating the Fund into two for the purposes of winding up. My view is that it is not possible to do so … for the following reasons (a) The question of whether there was an implied term in the Definitive Deed must, in my view, be looked at on the basis of the document as it stood when it was executed in March 1995.  At that date the Pensions Act 1995 was not on the statute book, and did not achieve royal assent until 19 July 1995 … and in particular section 73 did not come into force, until 16 April 1997. The effect that the contents of section 73 have on Clause 13 cannot, in my view, influence the question of whether there is a term to be implied into Clause 13 (b) the test of implication of a term is one of necessity not of convenience. Is it necessary to imply a term into Clause 13 on the lines under discussion, either because it is completely obvious that this is how the parties to the Definitive Deed intended it to be administered, or because it is necessary to do so in order to make Clause 13 work… Clause 13 works perfectly well without the implication of such a term and is at one with the rest of the Definitive Deed in administering the Scheme on the basis of having one Fund. I am also of the view that this latter consideration is one of the answers to the “obvious” point. If the assets of the Scheme were administered on the basis of two funds throughout its life, and then on termination it was suddenly to be applied on the basis of one fund, it might be obvious that a term to preserve the identity of the two funds had been implied. But that is not the case here… (c) An implied term must not contradict the express provisions of the Scheme. In my view it is arguable that to imply a term into Clause 13 of the kind under discussion might well be said to infringe this requirement. (d) There was a Deed of Amendment to the Scheme dated 3 August 2000 in that Deed no attempt was made to divide the Fund in two, or to rectify the situation under Clause 13, even though by that time the Pensions Act 1995 had been in force for some three years, as had the Winding Up Regulations referred to below. This of itself militates against the implication of the term into Clause 13.
18
As a result of the above, it is my view that the assets of the Scheme fall to be administered as one Fund on the winding up of the Scheme. The Fund must be dealt with by applying, first, the statutory provisions applicable to benefits and thereafter the provisions of Clause 13.”

15. On 5 October 2004, Quarters wrote to all members of the Scheme informing them that there was not enough money in the Scheme to pay all of the FSS and the MPS benefits in full and explaining the position in the following terms. As a result of Counsel’s advice, it had been concluded that there were not two separate funds but one encompassing both MPS and FSS money, making the Scheme a hybrid scheme.  Under the regulations which applied on the winding up of such schemes (section 73(3) of the Pensions Act 1995) before the Independent Trustee could deal with the statutory liabilities of the Scheme, which included discharging its liabilities in respect of the FSS members, the MPS assets were notionally to be taken out of the Fund. However, as there were not even enough assets remaining in the Fund to discharge all of the FSS liabilities the notional fund relating to the MPS was to be applied in accordance with Clause 13 which did not differentiate between MPS members and FSS members. Benefits referred to in sections (a) to (d) of Clause 13.3.2 were to be paid in full and, as section (e) did not apply to the MPS ( as it was not contracted out of the State Scheme), this meant that MPS members would, in effect, receive nothing.
16. Mr Bainbridge was most concerned to receive this letter and other subsequent communications from Quarters and entered into correspondence with Quarters to try to dissuade them from taking the steps referred to. As they have failed to agree on a mutually acceptable interpretation of the Trust Deed and Rules, Mr Bainbridge referred his dispute with Quarters on this issue to me to resolve.
SUBMISSIONS

17. In support of his case Mr Bainbridge says:

17.1. In his view the Trust Deed is contradictory and is a nonsense as it describes itself as a FSS and a MPS. It must therefore comply with the characteristics outlined in the Financial Reporting Standard 17 (FRS 17). This is the origin of the terms and provides their meaning. The law cannot allow the terms used in FRS 17 to be used without complying in full with the requirements of FRS 17. If the Scheme only has one fund then it is fraudulent as it misrepresents itself.

17.2. Implied terms are absolutely necessary to make sense of the situation and to legitimise the Deed. The trustees’ professional advisers are at fault for not drafting the deed to reflect their intentions. The problem should have been discovered right at inception.
17.3. The MPS was advertised, sold and administered as a separate fund of the individual. The assets of the individual MPS members were held by the Trustees, not as assets of the FSS, but on behalf of the individual MPS members. In accounting procedures, the MPS funds have never been part of the general FSS fund, the deposits are made directly to the individual’s private independent account and only the individual can legally change the status quo.

17.4. The published reports and accounts not only separate the funds but specifically declare that the MPS funds are allocated to the individuals and cannot be used for any purpose other than for the benefit of the individuals.

17.5. He considers that the assets of the MPS are independent and that this is what the original trustees intended. If they had intended to create a hybrid scheme then they should have described it as such. Separate Booklets were issued for the MPS and the FSS. Having regard to the Booklet, his annual benefit statements, his certificate of leaving, the Scheme’s published reports and accounts, the weight of evidence shows that the Trust Deed provisions are erroneous and not the intention of the Principal Employer and the original trustees.

17.6. The primary plank of his case is that of definitions. Money Purchase/Defined Contributions and Final Salary/Defined Benefit Schemes are defined terms in FRS17. This defines the minimum criterion required for the respective types of scheme to qualify for the terms used in any financial reporting and taxation matters and establishes the proper legal meaning of the terms which cannot be disregarded. He is reliably informed that “one fund” does not comply with FRS 17.
17.7. It is necessary to imply a term that there are two separate funds to legitimise the Scheme at least in terms of tax matters. Technically, it is not possible to have one fund for both sections. The published accounts of the Scheme categorically state that the MPS funds are allocated to the individuals, which means that the MPS members’ private funds have been officially and legally assigned to them. To ignore this would be a breach of the law and would render the published accounts fraudulent. 

17.8. It is accounting opinion that, if the deed had been administered with only one fund, it would be almost impossible to post appropriate accounts as required by the Companies Act. This legislation requires audited scheme accounts to be prepared and published and guidance to meet this requirement is contained in FRS 17, which brings accounting and pension matters together.
17.9. Accounting rules are there to protect individuals and to disregard them would be to condone anarchy in financial services and pensions. Were I to decide the case in favour of Quarters, this would have a profound effect on the accountancy world, would undermine established practices and would be contrary to the law.  He suggests that it is my “duty to protect against injustices”.

17.10. He relied on the advice of a chartered accountant that, as a money purchase scheme, his fund was ring fenced and could not be at risk even if the scheme was wound up. He knew there was a high risk of the company going into liquidation and could easily have transferred to another private pension fund had there been the slightest doubt of the status of the fund.
17.11. He asks for confirmation that the MPS assets are allocated to the individual members of the MPS, independent of the FSS on winding up and that they remain so permanently. 

18. In response Quarters say:

18.1. They obtained the advice of leading Counsel who advised that the assets of the Scheme fall to be administered as one fund on the winding up of the Scheme. That fund must be dealt with by applying, first, the statutory provisions applicable to benefits and thereafter the provisions of Clause 13.
18.2. While it may be argued that the Trustees at the time the Trust Deed and Rules were executed, acting in the best interests of both sections of the membership, should never have agreed to the way in which the MPS was set up, the Trust Deed and Rules do not provide for the creation of two separate funds. The reference to the Retirement Fund is made in the context of the MPS only and is described as a notional interest. It is used as a means of calculating the value of benefits not as a means of creating a pot in which the member has an interest.
18.3. Had it been the intention to create two separate funds then special and separate provisions would have been necessary throughout the Trust Deed, for instance, in the priorities on winding up under Clause 13. The Clause only talks about the “assets of the fund” 
18.4. The arguments in favour of having FSS and MPS sections self administered in one scheme are: a unified membership concept as, after five years, a MPS member could switch to the FSS and be granted equivalent years; ease of transferability from MPS to FSS as compared to external transfers in; no compliance requirements hence less paperwork; no insurance company commission and lower expenses. 

18.5. The core of Mr Bainbridge’s arguments is that accounting principles overrule law. Those responsible for drawing up the accounts worked on the assumption that the MPS funds were properly separated from the FSS fund. Counsel has advised that this does not of itself create a “pot” for each member. 
18.6. They recognise that Mr Bainbridge’s underlying contention, that the money purchase section was intended to stand alone and not to be the victim of final salary deficits, is a reasonable one, and suggest that I might propose a solution to Mr Bainbridge’s plight and the plight of others similarly affected. 

19. Punter Southall & Co, who were the administrators of the Scheme between 1997 and 2003, have provided the following information and comments with regard to the matter in dispute:
19.1. It is clear that the real problem is to do with the drafting of the Trust Deed and Rules by the solicitors instructed to deal with the matter. They wrote on 31 October 1994 to the solicitors that “…the Trustees would like to incorporate the changes to a Money Purchase Scheme into the Definitive Deed before it is executed. In this context I enclose two booklets which have been prepared in relation to the Final Salary Section and the Money Purchase Section.”
19.2. The Scheme has operated successfully for several years. They kept separate records for the FSS and the MPS and calculated and paid benefits in accordance with the benefit structures as set down in the two sections. They say that this is how the assets of the Scheme have been administered since the inception of the MPS which is contrary to Counsel’s understanding. Therefore, they suggest, there is a strong argument for saying that, since the MPS was added to the Scheme, there has been an implied term that there was a separate MPS. 
19.3. Mr B G of Punter Southall, who was the Actuary for the Scheme, supports Mr Bainbridge’s view as to how the MPS members should be treated.  He has confirmed that it is his belief that, when the MPS was set up, it was not the intention of either the Principal Employer or the Trustees to have a winding–up clause which effectively left MPS members disenfranchised on a winding up. 
19.4. One of the original Trustees has said that he cannot recall the position with regard to the Scheme on winding up ever having been discussed with the Trustees or their advisers. It was therefore never an issue he was involved in discussing and he had no idea of the ramifications on a winding up, which have now manifested themselves.
19.5. They have reviewed the Scheme minutes from 2000 but could see no mention or discussion of the winding up clause of the scheme.
19.6. They consider that the following suggestion from the solicitors responsible for drafting the Trust Deed and Rules requires proper consideration. This is that, although the precise application of Section 73 of the Pensions Act 1995 depends on the date on which the winding up of the Scheme began, the general effect is that, if a final salary scheme also provides money purchase benefits, then if those money purchase benefits do not take the form of an underpin to the final salary benefits, the assets and liabilities (apart from AVCs) that represent those money purchase benefits are not taken into account when assessing the priority liabilities under Section 73. In this case it is suggested that the money purchase benefits are not in the form of an underpin.
19.7. Schedule 8 of the Trust Deed provides that (unless the context otherwise requires) references in the Deed to “the singular includes the plural (and vice versa)” which would suggest that references to “The Fund” would not necessarily be to only one fund when there were separate FSS and MPS sections.
CONCLUSION

20. Mr Bainbridge’s position is clearly most unsatisfactory. As a result of Counsel’s advice, Quarters plan to treat all the Scheme assets as consisting of one fund. Thus, all the Scheme’s assets are (in theory, at least) to be used to provide benefits for both the FSS members and the MPS members whereas, if the MPS fund was “ring fenced”, as Mr Bainbridge suggests, only members of the MPS would be entitled to benefit from that fund and Mr Bainbridge’s position would be vastly improved. 
21. Mr Bainbridge does not raise any issues with regard to the application of section 73 of the Pensions Act 1995, and I do not therefore concern myself here with the merits of the priority order which Quarters propose to adopt in relation to the distribution of the Scheme assets. 
22. Counsel’s advice was sought in view of the inconsistencies in the Scheme documentation and the inconsistencies between the Scheme documentation and the way that the Scheme has been administered. In the past, separate records were kept for the MPS and the FSS and separate investment strategies adopted. 
23. The money purchase section of a scheme is often referred to as a “Nursery Scheme”, because new members who join a scheme first join this section, with the option, after a certain period or the attainment of a certain age, of joining the final salary section of the same scheme. As Quarters have indicated, there may be good reasons for the assets of the two sections to be invested in the same fund. Others reasons may be that, as MPS members may elect to join the FSS in the future, it makes sense if the assets of the MPS members can be invested in the same fund to ensure a match of assets over liabilities.
24. Mr Bainbridge’s arguments in support of his claim that there are two separate funds rest principally on: the use of established accountancy terms to describe the two sections of the Scheme, which carry specific meanings and require specific treatment in the accounts; the contents of the Booklet; the way the Scheme accounts have been dealt with in the past (the implication of this being that it was the intention of the Trustees and the Principal Employer when the MPS was added to the main Scheme in 1995, that the funds of the two sections would be separate); and the impracticality and unlawfulness of operating the Scheme with only one fund.

25. Many of Mr Bainbridge’s comments (for instance the reference to the Trustees’ option of creating a hybrid scheme) arise from his understanding of the provisions of the Pensions Act 1995 and related statutory provisions. However, as Counsel pointed out, this legislation did not come into effect until after the execution of the Trust Deed and Rules.

26. There is no doubt that the Booklet gave the impression that MPS members had a “pot” of money into which they contributed as well as the Principal Employer. It would seem that the Booklet was prepared before the Trust Deed and Rules were drafted. However, I take the reference to an “independent fund” to mean that the fund was “independent” of the Principal Employer which is the risk that would concern members the most. I very much doubt whether the fact that the MPS funds were separate from the FSS funds would have been of concern for members, particularly as many would transfer in time to the FSS, and as the only time when this might be of relevance would be on the winding up of the Scheme.

27. Mr Bainbridge says that he relied on advice which he received that his fund was “ring fenced” and that, had he known that there was any doubt about the status of his fund, he could easily have altered his position.  I can well understand his frustration and disappointment at the way events have turned out, particularly given the wording of the Booklet. However, the matter currently under consideration is not a complaint against the Trustees for misleading information. In any event, the Booklet makes clear that it is subject to the provisions of the Trust Deed and Rules and it does not, therefore, greatly assist Mr Bainbridge’s case. 
28. Mr Bainbridge argues that separate funds must have been the intention of the Trustees when the MPS was established. The contents of the Booklet and the letter of instruction referred to by Punter Southall appear to confirm that, at least as far as Punter Southall were concerned, this was what they envisaged. However, this is not the same as saying that this is what the Trustees and the Principal Employer envisaged. Moreover, the Booklet and the instructions predate the execution of the Trust Deed and Rules which therefore take precedence. I also find it hard to accept that, had this been the Trustees’ and the Principal Employer’s intention, this would not have been made clear when the Deed was drafted and agreed by them. There is a great deal of detail in the Scheme provisions relating to the two sections, as well as detailed provisions in the MPS for the creation of separate funds for the payment of transfers in and for AVCs. Why then would such a critical provision as Mr Bainbridge suggests have been omitted? 
29. There is also the comment made by one of the original Trustees which implies that the issue was not in the mind of the Trustees. I should make clear that I am not concerned here with whether or not there was any negligence on the part of those responsible for drafting of the Deed and have not considered exhaustively the circumstances preceding the execution of the Deed. I have only done so in a limited way in view of Mr Bainbridge’s claims. The matter that has been referred to me is a dispute between Quarters and Mr Bainbridge as to the interpretation of the Trust Deed and Rules. My powers are as set out in primary and secondary legislation and particularly in the light of the case of Edge v Pensions Ombudsman (2000 Ch 602 CA), I do not have the power to “broker” a solution in the way suggested by Quarters. 
30. The Trustees’ obligations are determined by the provisions of the Trust Deed and Rules, by statute and by the general law. The fact that the assets of each section may have been separated, for accounting and investment purposes, is not conclusive as to the nature of the rights and interests in those assets. 
31. The definition of the Fund Assets, of the Retirement Fund, and the winding up provisions in the Trust Deed and Rules, do not require the creation of two separate and distinct funds and do not oblige the Trustees to keep the assets of the two sections separate. The “Retirement Fund” is not defined as a separate fund, but is a notional amount in the Scheme Fund (as defined in Clause 4.1) attributable to the member, which does not confer any rights to specific moneys or assets. I am not persuaded by Punter Southall’s suggestion that, as the Trust Deed specifies that references to the singular include the plural, therefore the reference to “the Fund” can also be interpreted as a reference to two funds. The critical words are “unless the context requires otherwise”. Given that there would need to be a clear distinction between the two funds and numerous other detailed related provisions, the context does, in my view, require otherwise. 
32. If the MPS was to be a distinct fund separate from the rest of the Scheme’s funds, then I would expect to see this requirement specifically dealt with and provisions and obligations spelt out as to how these two funds were to be dealt with, in the context of the general administration of the Scheme and, specifically, in the context of a winding up and a the transfer by a member from the MPS to the FSS. Like Counsel, the omission of any provision dealing with the transfer of money between the two sections when a member transfers from the MPS to the FSS seems to me to be critical.  In fact, the provisions, set out in Schedule 6 Rule 1.11, for dealing with benefits accrued before a transfer from the MPS to the FSS specifically avoid the necessity for money to be transferred. This to my mind reinforces the argument that there are not distinct funds, because if that were the case, the FSS fund would immediately be incurring an additional unfunded liability where a member, on switching, makes an election under R1.11.2 (b).The only way in which this provision can work in practice, is for there to be a single fund underpinning both sections
33. Nor do I think that such a fundamental provision as Mr Bainbridge suggests can be implied from the way that the two sections have been administered and dealt with by the accountants and auditors. I appreciate that Counsel does not seem to have been aware that, since the establishment of the MPS, the Scheme appears to have been administered on the basis of two funds. Nevertheless, given the factors arguing against the existence of the two funds, this, of itself, is not sufficient, in my view, to establish an implied term that there were two separate funds.

34. Mr Bainbridge refers, extensively, to the application of the Companies Acts to the administration of the Scheme, to FRS17 and to the impracticality of administering the Scheme with only one fund. As the Scheme is not a company I do not see that general provisions applying to companies assist in resolving the matter in dispute. 
35.  FRS 17 issued by the Accounting Standards Board, and dated November 2000, among other things, sets out the requirements for accounting for retirement benefits. While such guidance might be mandatory practice to be followed by accountants in the way in which pension costs and commitments are dealt with in accounts, its provisions are subsidiary, for the purposes of my determination, to the provisions of the Trust Deed and Rules.
36. Finally, I should make clear that my determination is of limited application in that it is a determination of the specific dispute between Mr Bainbridge and Quarters reached in the light of the particular facts and circumstances of the case. I am not a “regulator” and it is not my duty to “protect against injustices” in the way that Mr Bainbridge suggests. Nor do my findings in this case overturn established financial practices and definitions.
37. Accordingly, I determine this dispute in favour of Quarters. 
CHARLIE GORDON

Deputy Pensions Ombudsman

9 August 2007
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