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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr B Mullen

	Scheme
	:
	Teachers’ Pension Scheme – Prudential AVC Facility

	Respondent
	:
	Prudential Assurance Company Limited (Prudential)


MATTERS FOR DETERMINATION

1. Mr Mullen complains that Prudential’s sales representative improperly persuaded him to pay additional voluntary contributions (AVCs) to Prudential.  He also alleges that the sales representative did not inform him that he could purchase past added years (PAY) in the Teachers’ Pension Scheme. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both. I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them. This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000, Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Children, Schools and Families (DCSF) (formerly the Department for Education and Skills) as sole AVC provider to the Teachers’ Pension Scheme.  
4. Mr Mullen was born on 10 February 1953.
5. He is a member of the Teachers’ Pension Scheme which has a Normal Retirement Age of 60. He does not recollect receiving a copy of the Teachers’ Pension Scheme booklet at any time, however. 
6. Having joined the teaching profession late, Mr Mullen would not be expecting to be able to make sufficient contributions to retire on the maximum pension that can be gained by members of the Teachers’ Pension Scheme.
7. On 20 February 1991, Mr Mullen attended a Prudential AVC presentation.  He says that he then met with a Prudential’s sales representative and clearly told him of his: 
a) wish to retire early 
b) desire to provide for his family in the event of his death 
c) willingness to contribute on a regular basis the maximum amount permissible of his salary to provide for additional retirement pension benefits

d) strong commitment to the teaching profession
e) expectation of substantial promotion prospects 
8. Mr Mullen believes that the representative was providing him with general financial advice when he allegedly advised him that only the AVC option would enable him to meet his requirements and did not mention the PAY option. He asserts that during the meeting the representative completed a detailed fact find form and recommended other insurance related financial products which he declined. 
9. Mr Mullen says that he had handed his completed AVC application form showing that he wished to pay monthly AVCs at the maximum rate of 9% of his salary to the representative for processing. Prudential confirmed receipt of the form in their letter dated 9 October 1991 to him.
10. On 14 December 1992, Prudential sent Mr Mullen a letter stating that, subject to the completion of their underwriting, he would be covered for additional death benefit of £84,000 via his AVC policy. 

11. On 4 June 1996, Mr Mullen completed and signed an AVC amendment form to obtain additional death benefit cover of £114,000, the cost of which would be deducted monthly from his existing level of AVCs. He had filled in the form without any assistance and returned it directly to Prudential. Consequently, there was no countersignature by a Prudential representative at the bottom of the form. Section 2 of the form was headed “Pension Scheme Details” and asked for details of any other contributions or benefits by posing a number of questions. Mr Mullen deleted all the questions in this section including one about whether he was contributing to PAY because he believed that they had no bearing upon his request to vary his AVCs to increase his death benefit cover. . 

12. The form also contained the following declaration signed by Mr Mullen:

“I have been made aware of the Teachers’ Pension Agency booklet entitled “A guide to Teachers’ Superannuation” with regard to the “Added Years” option.”

13. Mr Mullen asserts that he had completed the form in relation to Prudential AVCs only in order to instruct Prudential to vary the terms of his AVC policy.  

14. Mr Mullen subsequently reduced the amount of AVC additional death benefit cover because the lump sum death benefit available to him from the main Teachers’ Pension Scheme had increased on 1 April 1998.
15. He states that it was only in May 2004 after reading articles in the press that he realised PAY would have been the appropriate option for him. He stopped paying AVCs to Prudential after the July 2004 instalment and has been saving the money which he would have used for future payments in a bank account.
16. Mr Mullen says that he has decided to defer making a PAY election because he would like his complaint with Prudential resolved before doing so.

17. Mr Mullen asserts that there is no evidence that Prudential drew the PAY option to his attention at any time until June 1996 and since no representative has countersigned the AVC amendment form, it is not a legally binding document. He  also submits that:

“My signature at the end of the document is to indicate the information I had supplied in sections 1,3,6,7,8,10 and 11 is correct, and the provisions of those sections are understood by me.”

PRUDENTIAL’S POSITION 

18. Prudential considers that there was no regulatory requirement for its sales representative to tell Mr Mullen about PAY. However, the company confirms that, from the beginning of its contract with the DCSF, it has undertaken to make clients aware of PAY. Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet. 

19. Prudential has not been able to inspect the original signed application form from Mr Mullen because it is no longer available. 
20. Prudential has not been able to find the Personal Financial Review (fact find) form which Mr Mullen says the representative had completed during their meeting. It submits, however, that Mr Mullen would have declared that he agreed with the information recorded and received relevant product information when he signed the form if one had been completed.   

21. Prudential has not been able to contact the representative for his recollections of the meeting. 

22. Prudential says that there is no evidence to suggest that PAY would have been Mr Mullen’s preferred course of action at the outset. It asserts that, since Mr Mullen was contemplating early retirement, PAY may not have been suitable for him because of the actuarial reduction applicable whereas AVC benefits are not subject to an actuarial reduction on early retirement. 

CONCLUSIONS

23. In order to meet its obligations under the terms of its agreement with the DCSF, it was sufficient for Prudential’s representative only to draw to Mr Mullen’s attention either orally or in writing to the existence of PAY. 

24. While I accept Prudential’s assertion that its standard application form at the time will have included a question about PAY, in the absence of such documentation I have no means of knowing how that question was answered or indeed that Mr Mullen did in fact sign such a form.
25. The AVC amendment form signed by Mr Mullen in June 1996 included a question designed to establish whether he was purchasing PAY in the Teachers’ Pensions Scheme. The question was deleted by Mr Mullen, however. I am therefore wary of concluding from this that he was made aware of the PAY option. 

26. I cannot overlook, however, the fact that, when Mr Mullen completed and signed this form, he had declared that his attention had been drawn to a booklet giving details of PAY and how to obtain a PAY quotation should he have wished to do so. I regard this signed declaration as sufficient to have alerted Mr Mullen to the existence of PAY. Although Mr Mullen’s explanation given above as to why he did not research the PAY option in more detail is understandable, he cannot maintain that he was, by then, unaware of the option. Those subsequent actions also cast considerable doubt on his statement that he would have chosen PAY had the option been brought to his attention at the outset. 

27. Mr Mullen has asserted that in order for the AVC amendment form to be legally binding it has to be countersigned by a Prudential representative but that has no bearing on the matter before me.  

28. The evidence therefore leads me to conclude that Mr Mullen would not have acted differently had the PAY option been more clearly laid before him when he first agreed to make AVC contributions, and his complaint is not therefore upheld.  

CHARLIE GORDON

Deputy Pensions Ombudsman

15 August 2007
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