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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr McKay

	Scheme
	:
	Roche Pension Fund (the Roche Fund)

	Respondents
	:
	Roche Pensions Trust (the Trustee)


MATTERS FOR DETERMINATION 

1. Mr McKay complains that the Trustee has incorrectly calculated his benefits by failing to properly take into account the higher shift rate of pay.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
Definition of pay for the calculation of pension

3. The definition of “Basic Contribution Salary”, as relevant, reads:
“Basic Contribution Salary” means on or after 1 September 1991 the annual rate of basic remuneration from the Employers, at any given point in time, excluding commissions overtime earnings and other additional emoluments but including shift pay and the normal bonus (being a specific percentage of the said basic annual remuneration) but not any other bonus.  Prior to 1 September 1991 “Basic Contribution Salary” was the rate of basic remuneration from the Employers (subject to the same exclusions and inclusions as above) as at the later of 1 January  or the date of entry into membership.
…
In appropriate circumstances the Trustee may at its discretion, with the consent of the Employer, adjust the method of determination of the Member’s Basic Contribution Salary in such manner as it thinks appropriate.”
4. At the time of the relevant events, the last paragraph was used in some circumstances to protect pay where it had fallen as a result of a change from shift pay to non-shift pay.  It is in relation to those circumstances and whether discretion has properly been exercised that this complaint arises.
Events leading up to the complaint
5. Mr McKay worked for Roche Vitamins (UK) Limited, a subsidiary of Roche Products Ltd.  He joined the Roche Fund on 15 January 1979.  From August 2000 to April 2004 Mr McKay worked on a shift basis.  He received extra pay as a result.
6. In April 2004 the Roche Fund issued Mr McKay with a benefit statement as at 1 April 2004.  In so far as is relevant it said that on retirement he would receive a pension of 57% of his Basic Contribution Salary which on then current terms was £19,324.68 a year and if he had left service on 1 April 2004 he would have been entitled to a deferred pension of £14,208.00 a year. 
7. Also in April 2004, Roche Vitamins Ltd was acquired by DSM Nutritional Products (UK) Ltd (DSM Ltd).  The Trustee states that under the terms of the sale and purchase agreement Roche Vitamins Ltd was allowed to continue to participate in the Roche Fund for a further period after the sale.  There was no TUPE transfer of employment to DSM Ltd  DSM Ltd subsequently changed its name to DSM Nutritional Products.
8. On 29 June 2004 Mr McKay was issued with an announcement by DSM Ltd, giving details of the DSM Nutritional Products (UK) Limited Pension Scheme (the DSM Scheme) and his options relating to his accrued benefits in the Roche Fund. A ‘Questions and Answers’ document accompanied that announcement and paragraph 2.4 reads:
“2.4
What benefits do I get by transferring my benefits from the Roche Pension Fund to the DSM Scheme?

You will receive a year for year service credit-this means that if you have 10 years service in the Roche Pension Fund as at 31 July 2004, you will be credited with 10 years service in the DSM Scheme on 1 August 2004.  In addition, benefits in respect of the 10 years service credit will be calculated using the same formula that is currently applied in the Roche Pension Fund.  You might also wish to consider the following:

Links to salary-If you leave your pension in the Roche Pension Fund it will be based on your Basic Contribution Salary at 31 July 2004 (plus subsequent statutory increases); there will be no increases to take account of any increase in your salary in the future.  If you transfer your benefits then your total pension, including the part of your pension built up in the Roche Pension Fund, will be based on your Basic Contribution Salary at retirement (or leaving service if earlier)…”
And paragraph 3.3 reads:

“3.3
Is my final salary under the Roche Pension Fund determined when I leave (on 31 July 2004) or is it based on my earnings at the time of my retirement?


Your benefits on leaving the Roche Pension Fund will be calculated using your Basic Contribution Salary as at 31 July 2004.  The resulting deferred pension under the Roche Pension Fund will be increased between 31 July 2004 and your date of retirement, in line with statutory increases each year (please refer to your Roche Pension Fund Member’s Guide for further details).”
9. Enclosed with the announcement issued on 29 June 2004 was a supplementary booklet.  Example 2: Pension at normal retirement reads as follows:

“You will begin to earn benefits in the Scheme from 1 August 2004, provided that you choose to join.  Your benefits earned from this date will be as set out in the Members’ Guide.
In addition, if you elect to transfer your benefits in the Scheme (in respect of your service to 31 July 2004) as you would have received had you left your benefits in the Roche Pension Fund.  However, if you transfer these pension benefits into the Scheme they will continue to grow in line with your contractual salary.  If you leave your benefits in the Roche Fund they will remain linked to your salary as at 31 July 2004 and future pay increases will not be taken into account.”
10. On 9 July 2004, B of the human resources department e-mailed L of the technical department of DSM Ltd in response to a query.  She said:

“It is our intention that this arrangement continues.  Anything else give me a call.”

By “this arrangement” she meant the principle that shift pay would be protected for pension purposes in some circumstances.  

11. A further query was raised by B on 19 July 2004:

“There seems to be some conflicting reports coming out of the pension presentations regarding the question I asked at the first meeting about the pension benefits of a shift worker moving to dayshift being protected at the higher shift rate.

Is it still ‘status quo’ as you replied or have the rules been amended to remove this protection.”

12. L responded on the same day:

“As ever depending on the circumstances of the move the company can go back and grant the pension on the higher salary.  As has always been the case this can be changed and technically the rules are written that final salary means the salary that you are on at the time you retire.”
13. On 22 July 2004 Mr McKay opted not to transfer his acquired Roche Fund Benefits to the DSM Scheme.  Roche Vitamins Limited ceased to participate in the Roche Fund  on 31 July 2004 and Mr McKay’s pensionable service in the Roche Fund ended on that date, with the consequence that he was entitled to a deferred pension.  On 1 August 2004 Mr McKay became a member of the DSM Scheme.

14. In July 2004 the Roche Fund issued Mr McKay with a benefit statement prepared as at 31 July 2004.  It said that his final pensionable salary was £23,948.77 and his deferred pension was £10,200.48 a year.

15. On 12 November 2004 Mr McKay wrote to the Roche Fund:

“I am writing to enquire about my pension.  I had 25 years service with Roche and deferred my pension with Roche when the buy out was completed.  I started working shifts on 28 August 2000 and paid the higher level of contribution from that date till I was taken off shifts in April 2004; my last pension statement from the Roche pension fund put my pension retiring at age 60 or leaving the company April 2004 at £14,208.00.

I have recently received a statement from Watson Wyatt informing me that my pension will on retiring at age 60 be £10,200.48.  It is my understanding that Watson Wyatt were given information basing my salary on dayshift, which I worked from April 2004 till August 2004.

The question I am asking is on retirement at age 60 will my pension be £14,208.00 plus annual rises or £10,200.8, plus annual rises.  It has been stated at meetings in the past concerning pensions, that pensions would be based on a person’s highest salary in the last ten years.  I have e-mails from the companies HR representative to Mr David Leslie, a colleague stating this and wish to clarify my own position….”   

16. On 22 November 2004, B e-mailed J, the human resources administrator at DSM Ltd regarding Mr McKay:

“Hi – Can you check the file and send T what we have.”

17. On 23 November 2004 B replied to T, the senior human resources officer:

“We have nothing, in writing, in his file.

A got a permanent transfer to shifts in August 2000 (paid pension contributions on shift money).  He permanently transferred to dayshift in April 2004 (paid pension contributions on day shift money) and was given 6 months shift retention (which is not pensionable).  In August 2004 he temporarily transferred to shifts (he pays pension contributions on day shift money).

When someone takes their pension their salary (if transferred from a shift worker to a dayshift worker or vice versa) over the last ten years was looked at (because of the drop/increase in salary) and normally used to recalculate their pension, however this is not always the case.  This is not looked at until the person “retires”.
Please let me see any correspondence prior to sending to Mr McKay.  If you need clarification on this, let me know and I will call you on Thursday.”

18. On 9 March 2005 Watson Wyatt, the Roche Fund’s pension consultants, e-mailed DSM Limited regarding the calculation of Mr McKay’s benefits. The e-mail reads as follows:  
“[Mr McKay] has queried whether his pension would be calculated on his highest salary in the last ten years and not his final salary at becoming a deferred member on 31 July 2004.
I have a copy of an e-mail from [B] to [L] dated 19 July 2004 in which the issue of protected pension benefits at the higher shift rate is raised.  [B] states that the company can grant the pension on the higher salary although the Fund rules define final salary as that at the time of leaving/retiring.

Another e-mail copy from yourself to [T] dated 22 November 2004 explains Mr McKay’s pattern of shift and dayshift employment and goes on to state that the pension benefits can be recalculated at the time of retirement by reference to the highest salary in the last ten years of service if a drop in salary has occurred due to a change in shift work.

We have calculated his deferred pension on his final salary supplied by Dalry as at 31 July 2004 of £23,948.77.  However, his basic contribution salary on 01/01/2004 was £33,798.44.

Are you able to confirm whether this member was granted protected pension benefits at the higher shift rate and, if so, please confirm the salary we should use for recalculating his deferred pension.”
19. The reply of 10 March reads:
“This member was not granted protected pension benefits at the higher shift rate and the salary that should be used is the salary as at 31/07/04.”

20. Mr McKay consulted the Pensions Advisory Service (TPAS). Watson Wyatt said, in a letter to TPAS of 22 September 2005:

“The protection of higher shift pay operates when someone takes their pension from active and their salary (if transferred from a shift worker to a dayshift worker or vice versa) over the last ten years was looked at (because of the drop/increase in salary) and normally used to recalculate their pension, however this was not always the case.”

And in a letter of 7 November 2005:    

“1)
The use of the higher shift pay was operated entirely at the Trustees’ discretion in respect of retirements from active service.  The statement ‘normally used to recalculate their pension’ [in the letter quoted from above] referred to members who were considering retirement from active service and who entered into an exchange of e-mails with the Human Resources department, especially if they were concerned about a fall in pay.  The HR department would always look at the salary to see if the drop in pay was due to a recent change to dayshift work, but the communication would be on an individual basis at that time.

2) The change from shift work to dayshift work was the reason for the £10,000 difference in the basic contributions salary (BCS) between Mr McKay’s April 2004 benefit statement and his July 2004 deferred benefit statement.  No specific mention of the BCS relating to either shift work or dayshift rate was made as both statements clearly show the BCS in force at the time.

3) If Mr McKay had transferred his pension to the DSM Pension Scheme and continued in active service up to his normal retirement date, it would be reasonable to expect his salary at that time to have overtaken his shift rate salary for 2004.  If, however, he decided to retire early from active service, then the Trustees may have exercised its discretion providing it remained a policy under the DSM Pension Scheme…”  

21. Mr McKay then submitted a complaint through the Roche Fund’s internal dispute resolution (IDR) procedures.  A stage one response was issued to Mr McKay on 17 March 2006.  The response said:
“…After careful consideration of the circumstances of your case, my opinion is that you were not entitled to receive protected pension benefits at your higher shift pay basis.  The Roche Pension Fund has therefore provided your pension benefits on a fair and equitable basis in accordance with the Trust Deed.

For clarification, the protection of higher shift pay for the calculation of your pension was only available if you left employment of Roche Vitamins and immediately retired.  In your case you chose to become a deferred member of the Roche Pension Fund.”

22. In his application under stage two of the IDR procedures, Mr McKay informed the Trustee that as far as he was aware employees were never advised that the local agreement pertaining to pensions would end if a pension was deferred.  He asked “Why should this differ for a deferred pension and at what time was this explained to the workforce?”

23. The Trustee provided a very short stage two response, merely saying:
“Having considered carefully the details of your case the Trustees have concluded that you were not [they may have meant “did not qualify to be”] offered protected pension benefits at your higher shift pay.” 
SUBMISSIONS FROM
24. Mr McKay

· At meetings concerning the change from Roche to DSM, it was never explained that previous rules concerning the use of Higher Rate shift allowance to calculate final pension would not apply, indeed when questions were asked, it was confirmed that the local agreement would stand.  There was no distinction made between the calculations of pensions at retirement from active service, or if pension was deferred.

·  Similarly, at these meetings when questions were asked about the change from shift rate to day rate, he and others were told that the best salary in the last 10 years would be used to calculate pension, although thereafter it would be frozen as no further contributions would be added.
25. The Trustee
· Initially my office was told that the protection of higher shift pay for the calculation of pension was only available for immediate retirement after leaving Roche Vitamins’ employment and Mr McKay’s case was clearly out of that scope.  More recently the explanation that follows has been given.

· The Trustee did not have a policy ruling out the possibility of ever exercising its discretion (having regard to all the circumstances and not least the fact of the Employer’s refusal to consent to a shift pay based uplift).

· At the end of the 1990s the Roche Fund was in surplus and it is understood that there was a general desire on the part of the Employer to move people off shift pay.  It is also understood that for a limited period the Employer sought to have the Trustee exercise its discretion to make adjustments to Basic Contribution Salary for the most part but not exclusively, for ex-shift workers who retired from active service.
· The sale and purchase agreement between Roche Vitamins Limited and DSM Ltd contained provisions (a) allowing Roche Vitamins Limited to participate in the Roche Fund for a period after completion and (b) providing for Roche Vitamins Limited to make a top up payment to the DSM Pension Fund (because the Roche Fund was no longer in surplus) – so as to enable those employees of Roche Vitamins Ltd , who chose the option of transferring all their benefits to the DSM Pension Fund to enjoy continuity of pensions and, via the DSM Pension Fund, to maintain the link with final salary.   

· The significance of the ability to maintain the link to final salary, by transferring Roche Fund service across to the DSM Pension Fund, was explained in the relevant announcements made to employees of Roche Vitamins Limited at the time. Mr McKay chose not to take the option of maintaining the link to final salary which could be expected over time to increase (and outstrip his shift pay related salary).

· The use of the higher shift rate pay at the Trustee’s discretion, with the consent of the employer.   In this instance the employer is Roche Vitamins Limited (which later became DSM Nutritional Products). This employer has never given the necessary consent or indicated any willingness to do so.  Indeed in March 2005 DSM Nutritional Products in response to enquiries made by the Trustee’s administrator confirmed that the salary that should be used for calculating Mr McKay’s benefits as at 31 July 2004 should be the salary used by the Trustee (i.e. with no shift pay based uplift).  Any issue of the exercise of Trustee discretion is rendered redundant in circumstances where the Employer has made clear its refusal to consent to a shift pay based uplift.  That was the circumstance applying to Mr McKay.  

E-mail exchanges between the Consultants and the Employer during August 2004 demonstrate that the Trustee did not fetter its discretion in relation to deferred members.  Three deferred members are identified as having received an adjustment made to their Basic Contribution Salary as a consequence of the Employer giving its consent.    Evidence in the form of email exchanges has been given to show that this happened.
CONCLUSIONS
26. In my view there are significant difficulties in the way that the matter has been dealt with.
27. The first is that the roles of the Trustee and the Employer seem to be muddled.
28. L in her email talks about the company granting the pension on higher salary.  This may have been shorthand for “the trustees with the consent of the employer” but it seems more likely to have reflected a lack of distinction between the two.

29. In initial submissions to my office the explanation throughout was that the Trustees were exercising discretion whether to adjust Basic Contribution Salary in Mr McKay’s (and others’) circumstances.  I think that is a correct description of what ought to have happened under the relevant rule.  In practice the need for the employer’s consent seems to have been blurred with the discretion – perhaps so that it was in effect considered that consent would only be given in restricted circumstances. But that would be to shift the discretion from the Trustee to the Employer.  In practice it is unclear who declined to adjust Mr McKay’s salary for pension purposes and whether he did not benefit because discretion was not exercised or consent was not given.
30. The email exchange in March 2005 is characterised in the most recent submissions as the Trustee’s administrator making enquiries of DSM Nutritional Products as employer.  In practice it looks to me as if the administrator was asking the contact point at DSM Nutritional Products for instructions on how to act, without distinguishing who was the source of those instructions. 

31. Second, notwithstanding that in the past deferred members seem to have been given the benefit of the discretion (by someone, although it is not clear who), it was apparently in the minds of the administrators at the time the complaint arose, and in initial submissions to my office, that it could only be applied to retirements. There is of course nothing wrong with the Trustee having established a general policy for how it would exercise the discretion in individual cases.  But, even though the responses both from Watson Wyatt and from the Trustee mention looking at individual cases on retirement, they indicate that in effect at the time of Mr McKay’s case, the Trustee (to the extent that its role was differentiated from the Employer) had in advance limited the circumstances in which it would apply its discretion.
32. Under the rules, the discretion was to be used in appropriate circumstances.  The Trustee might legitimately regard it as likely, or perhaps inevitable, that the circumstance of someone retiring from active service within five years of coming off shift pay would be appropriate to its use.  But that did not mean that no other circumstances could be appropriate. 
33. Mr McKay’s circumstances were brought specifically to the Trustee’s attention.  The answer was apparently simply that he had not been granted benefits at the higher shift rate.  As I have already said, there is no clarity as to whether this was because discretion was not exercised or consent was not given – and there is evidence that those dealing with the matter thought that as he was not retiring the issue simply did not arise. 
34. The final interconnected difficulty would follow if in fact the Trustee had adopted a policy purportedly applying only to those leaving from active service.
35. If the rules had said that retirements within five years of coming off shift pay should have their Basic Contribution Salary protected then the statutory requirements for early leavers to be treated in the same way as those reaching normal retirement date (the preservation requirements) would have meant that the five year run off would have had to have been applied in Mr McKay’s circumstances.

36. The preservation requirements do not go as far as requiring trustees to exercise discretions identically for early leavers and normal retirements.  They do, however, require the same discretions to be included a scheme’s provisions for both.  Fettering discretion in such a way as to make it unavailable to early leavers would, as well as being contrary to trust law principles, arguably be in effect a contravention of the preservation requirements. 
37. I do not need to consider in greater detail whether the Trustee’s discretion was in fact fettered in that way because the first two difficulties identified above are in my view sufficient to justify the complaint being upheld.

38. I reach this conclusion notwithstanding that I have been told that DSM Nutritional Products has said it will not consent to an exercise of discretion in Mr McKay’s favour.  Even without the lack of clarity mentioned above, I do not think it would be right for DSM Nutritional Products to refuse to give consent in advance of the exercise of discretion by the Trustees. 
DIRECTIONS
39. Within 28 days of the date of this determination, the Trustee is to consider exercising its discretion to adjust the method of determination of Mr McKay’s Basic Contribution Salary in such manner as it thinks appropriate, and (if any adjustment is intended) to invite DSM Nutritional Products Limited’s consent to it.  
40. DSM Nutritional Products Limited is not a party to this complaint, but will doubtless be aware of its responsibilities in deciding whether to grant consent.

TONY KING

Pensions Ombudsman

7 March 2008
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