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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr A Stankovic

	Scheme
	:
	Scottish Teachers’ Superannuation Scheme

	Manager & Administrator
	:
	Scottish Public Pensions Agency (Agency)


MATTERS FOR DETERMINATION
1. Mr Stankovic says that the Agency wrongly refused his application for ill health early retirement from the Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and, if so, whether injustice has been caused.

THE REGULATIONS

3. The Scheme is governed by The Teachers’ Superannuation (Scotland) Regulations 1992.  Regulation E5, under the heading of “Entitlement to payment of retiring allowances”, states that:

“(1)
A teacher who has qualified for retiring allowances shall be entitled to payment of them if he-

…

(e)(iii)
has become incapacitated…”

4. “Incapacitated” is defined in the Rules of the Scheme (as amended from 1 April 1997) as meaning:

“A person is incapacitated-

(a)
in the case of a teacher, while in the opinion of the Secretary of State [now Scottish Ministers] the teacher is incapable by reason of infirmity or mind or body of serving efficiently as such, and despite appropriate medical treatment is likely permanently to be so,” 

MATERIAL FACTS
5. In August 2003, Mr Stankovic became absent from his teaching post with Dumfries & Galloway Council due to depression.  He was seen by a Director of Health of the Council’s Occupational Health Service on 27 January 2004, 20 April 2004, 15 June 2004 and 10 August 2004.  
6. In a letter to the Council following the review of Mr Stankovic on 20 April 2004, the Director of Health said:

“He is greatly improved since our last meeting, but I did discuss with him in depth his symptoms and feelings, and it is clear that he is suffering form classical “burn out”.  This is a well recognised clinical condition that affects professionals, and is characterised by its chronicity.  I feel that he would be at risk, and perhaps unacceptably so, if he were to return to face to face teaching.  He has already indicated to me that he has considered career options and change of direction, and I think that anything that could be done to facilitate that, within his current employment, would be beneficial to his continued wellbeing.  I would, therefore, recommend re-deployment into a different role if at all possible for health reasons, in Mr Stankovic’s case.”

7. On 10 March 2005, Mr Stankovic was seen by another doctor, an Occupation Health Physician of the Council’s Occupational Health Service, who said:

“…  I had read [the Director of Health’s] reports, the last one dated 10/08/04 indicated that he was awaiting suitable posts.  I understand that he was to be re-deployed in a non-teaching role by the council.  Mr Stankovic tells me he was offered one post in Economic Regeneration which he did not feel was within his expertise.  Obviously, redeployment within teaching where it is stated that he should not continue face-to-face teaching is impossible.  I am writing to his GP for some additional information since while I would support ill health retirement, I do have to have sound clinical information to back this up.”

8. Mr Stankovic applied to the Agency for ill health early retirement from the Scheme on 21 March 2005.  He was then aged 53.
9. In a letter to the Council dated 8 April 2005, the Council’s Occupational Health Physician said:

“Further to my letter of 10th March, I have now received a report from Mr Stankovic’s GP.  His health has undoubtedly improved but like me the GP feels that much of this is due to the fact that he is no longer teaching and indeed the GP feels and I would agree that it is likely if he did return to teaching the condition would reoccur.  I would therefore be supportive of recommending that he be retired on the grounds of permanent incapacity.”
10. Mr Stankovic was seen on 5 May 2005 by a Specialist Registrar in Occupational Medicine of the Agency’s Occupational Health Service, who said:
“Aleksander is presently experiencing moderately good health.  He stopped any treatment for his recent depression.  He was last provided with a medical certificate for sickness absence from his General Practitioner in mid 2004.  His medical care was through his General Practitioner and did not require or involve any Hospital Specialists.  Presently I believe it would be inappropriate to conclude that Aleksander is incapable of reason of infirmity of mind or body of serving efficiently as a teacher and, despite appropriate medical treatment, is likely to permanently to be so.”

11. The Specialist Registrar provided the Agency with a “Medical Retirement Notification of Refusal” certificate and Mr Stankovic’s application for ill health early retirement from the Scheme was refused by the Agency on 19 May 2005.
12. Mr Stankovic appealed against the Agency’s decision on 27 June 2005.  Further medical evidence was provided from the Council’s Occupational Health Physician and Mr Stankovic’s General Practitioner, dated 2 June 2005 and 16 June 2005, respectively.  In the former, the Council’s Occupational Health Physician said:

“As you are aware, Mr Stankovic has been waiting a job reallocation.  Basically he suffers from two medical conditions; one of which is quiescent at the present moment.  His major problem however is a long standing history of depression.  … The GP’s opinion which I wholeheartedly agree with is that his health has improved over the past year but this is due to the fact that he is no longer teaching and it is highly likely that if he did return to teaching, his symptoms of stress and depression would reoccur.”

And in the latter, the General Practitioner said:

“I am quite sure that if Mr Stankovic was to return to a teaching post that he would become unwell stressed and depressed once more.  I therefore do not feel that he is medically able to return to a teaching post.”

13. In a letter to the Agency, another doctor, an Occupational Health Physician of the Agency’s Occupational Health service, said:

“Having reviewed the medical information on file, including recent submissions, it is felt that there is insufficient evidence to establish that Mr Stankovic would be deemed to suffer from a permanent health condition which would render him incapable of carrying out his duties until retirement age as required by the Pension Scheme Regulations.  Although there has been an improvement in Mr Stankovic’s health condition, it is acknowledged that he continues to experience impaired psychological well being, but further treatment and support options may yet be considered and it would be premature to determine permanency on the basis of the current evidence.”

14. The Agency refused Mr Stankovic’s appeal on 28 July 2005.  On 9 August 2005, he requested the Agency to have his appeal reviewed by the Scottish Ministers.

15. In a letter to the Agency, dated 31 August 2005, the Council said:

“We have received a series of medical reports form [sic] the Council’s Occupational Health Service, … and that advice is quite unequivocal in relation to Mr Stankovic: he is considered permanently unfit to return to teaching and, indeed, such a return is considered likely to be seriously detrimental to his health.  In these circumstances, we, as an employer, could not permit Mr Stankovic to teach in any capacity.  As a result, the Council, following a Capability Hearing, terminated Mr Stankovic’s employment as a teacher with Dumfries and Galloway Council [with effect from 25 August 2005].”

16. Mr Stankovic’s General Practitioner wrote to his solicitor on 5 October 2005 and said:

“… I would repeat that Mr Stankovic developed depression and a stress related illness due to his teaching job at school.  I am quite sure that if Mr Stankovic returned to a teaching job in front of a class of pupils then his symptoms of depression and stress would return and the he would be unable to continue with his post.  I would therefore state that Mr Stankovic has a permanent incapacity with regard to directly teaching pupils at school.” 
17. On 1 February 2006, Mr Stankovic attended a consultation with an independent referee appointed by the Agency for the appeal to the Scottish Ministers.  The following are extracts from the resulting medical report received by the Agency, dated 7 March 2006:
“A.
I … am a registered medical practitioner with the qualifications of MBChB., MRCGP., DRCOG., Dip Diab., Dip Ther., DOcc.Med., FPC.  I am a General Practitioner (Certificate of Prescribed Experience 1986), and an Occupational Medical Practitioner.  I have 17 years experience in Occupational Medicine including fitness for work, work related ill health and assessment for retirement on the grounds of ill health.  I have a clinical interest in psychological illness (including depression) in the pre-hospital setting.
F.
Independent Hearing and Consultation...

I confirm that I carried out a psychiatric evaluation of Mr. A Stankovic including a detailed psychiatric history. …
G. History

… 

During the period September 2004-March 2005 [Mr Stankovic] met with various officers, was offered two substantive posts but refused them on the grounds of suitability.  After refusal of IHR in May 2005 he was offered a further post, again deemed unsuitable by [Mr Stankovic].

It should be noted that an independent meeting with [the Council’s Occupational Health Physician] with further evidence from [the General Practitioner] reported support for retirement on the grounds of ill health.

H. Medical History and Examination

…


It is of considerable interest to note that [Mr Stankovic] himself, states that the various traumatic life events (death of friends, illness himself and relatives) was the sole source of his psychological distress and the cause of his depression.  As a consequence of this illness he was unable to perform the duties of his grade.  He cites no work related stressful events or circumstances (eg overwork, difficulties with colleagues etc.)  [in] support of his contention that he suffered work related stress leading to depression.  Moreover, no such evidence exists in the documentation available to me today. … 

I. Summary
[Mr Stankovic] suffered a depressive illness in 2003/4.  The condition clearly satisfied the criteria set out in DSM IV – Major Depressive Disorder.  According to the testimonies of both his General Practitioner and [the Director of Occupational Health], he made a full recovery over a period of 9 months or thereabouts.  Thereafter no further treatment was given nor sought.  There is a paucity of evidence, both from the written submissions and from [Mr Stankovic]’s account that his duties as a teacher were either instrumental or otherwise fundamentally entwined in his illness.  I accept that his perception of his abilities to return to work may have been altered during his depressive illness.  [Mr Stankovic] remains well at the time of examination and at no time from 2003 onwards were psychiatric services involved in his care.

CONCLUSION
Considering all the available evidence and following my own consultation and psychiatric evaluation, I find that [Mr Stankovic] is not incapable by reason of infirmity of mind or body of serving efficiently as a teacher and, despite appropriate medical treatments is likely permanently to be so.”

18. On 6 April 2006, the Agency informed Mr Stankovic that his appeal to the Scottish Ministers had been refused.

19. Mr Stankovic says that he does not understand how he could be deemed unable to do his job by three respected medical practitioners who were actually involved in the diagnosis, treatment and prognosis of his illness, and then for their opinions to be completely ignored by the Agency.
CONCLUSIONS
20. Mr Stankovic suffered received treatment from his General Practitioner for his depressive episode suffered in August 2003 but no specialist psychiatric treatment was needed.  Whilst he showed improvement and treatment ceased in mid 2004, both his General Practitioner and the Council’s Occupational Health Service doctors expressed concern that a return to teaching would result in a relapse of his condition.  It was therefore appropriate that a recommendation should have been made to the Council that Mr Stankovic should be re-deployed to a non-teaching post.
21. Unfortunately, Mr Stankovic did not feel that the non-teaching posts offered by the Council were suitable and, on 21 March 2005, he applied to the Agency for ill-health early retirement from the Scheme.  His application was supported by the General Practitioner and the Council’s medical adviser’s Occupational Health Physician.  
22. However, the Agency’s own medical adviser, a Specialist Registrar who saw Mr Stankovic, noted that he was no longer receiving any treatment and no specialist treatment had been required, and opined that it would be premature to conclude he would be permanently unable to return to teaching.  On appeal, despite the strongly supportive opinions again expressed by the General Practitioner and the Council’s Occupational Health Physician, the Agency’s second doctor, also Occupational Health Physician, concluded that there was insufficient evidence to establish the permanency of his medical condition.

23. In the absence of any supporting specialist psychiatric medical evidence being available, I see no reason to criticise the Agency’s decisions to accept the recommendations made by its own Occupational Health Service doctors that Mr Stankovic did not meet the permanency requirement of Incapacity contained in the Regulations of the Scheme.

24. Clearly the opinions of the various medical professionals involved differed and it was appropriate that the Agency should have obtained a medical report from an independent referee for Mr Stankovic’s final appeal to the Scottish Ministers.  The independent referee appointed by the Agency was appropriately qualified to carry out the task required.
25. The independent referee’s opinion, having reviewed the medical evidence, consulted with Mr Stankovic and having carried out his own psychiatric evaluation, was that Mr Stankovic had in fact fully recovered from his depressive illness by the time of the examination on 1 February 2006.  It followed, therefore, that the independent referee’s recommendation to the Agency was that Mr Stankovic was not permanently incapable of returning to teaching.

26. The Agency was entitled to rely on the medical advice received from the independent referee, which superseded and effectively annulled the previous medical opinions of the General Practitioner and the Council’s Occupational Health Physician that Mr Stankovic might have been unable to ever return to teaching.   I have no reason, therefore, to disagree with the Agency’s decision not to award Mr Stankovic early retirement from the Scheme.  I do not uphold the complaint.
TONY KING

Pensions Ombudsman

22 February 2008

- 8 -


