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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr A G Wells

	Scheme
	:
	Local Government Pension Scheme

	Respondents
	:

:
	1. Newport City Council (as employer)
2. Torfaen County Borough Council (as administering authority)


MATTERS FOR DETERMINATION
1. Mr Wells complains that the ill-health early retirement pension he is receiving should have been backdated to 17 July 2003, the date his employer terminated his employment on health grounds.  
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
RELEVANT LEGISLATION AND CASE LAW

3. Regulation 27 of the Local Government Pension Scheme Regulations 1997 (the Regulations) provides:

“Ill-health
(1) Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority  because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.
(2) The pension and grant are payable immediately.
………………
(5) In paragraph (1)-
"comparable employment" means employment in which, when compared with the member's employment-
(a) the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member's ill-health or infirmity of mind or body; and
(b) the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member's employment; and
"permanently incapable" means that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday.” 
4. Regulation 28 of the Regulations provides:

“Amounts of ill-health pension and grant
(1) Where the member's total membership is at least 5 years, the multiplier for an ill-health pension or grant is by reference to the member's enhanced membership period instead of his total membership.
(2) A member's enhanced membership period is-
(a) if his total membership is less than 10 years, twice his total membership; 
(b) if his total membership is at least 10 years, but not more than 13 122/365 years, 20 years; and 
(c) otherwise, his total membership plus 6 243/365 years.” 
5. Regulation 31(6) of the Regulations provides:

“Other early leavers: deferred retirement benefits and elections for early payment

(6) If a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body-

(a) he may elect to receive payment of the retirement benefits immediately, whatever his age, …”

6. Regulation 97 of the Regulations provides:

“First instance decisions

………………
(9) Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine  as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.
(9A) The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that-
(a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and 
(b) he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer or any other party in relation to the same case. 
(10) If the Scheme employer is not the member's appropriate administering authority, before referring any question to any particular registered medical practitioner under paragraph (9) the Scheme employer must obtain the approval of the appropriate administering authority to their choice of registered medical practitioner.
………………

(14) In paragraph (9)-

(a) "permanently incapable" has the meaning given by regulation 27(5), and 
(b) "qualified in occupational health medicine" means-
(i) holding a diploma in occupational medicine (D Occ Med) or an equivalent qualification issued by a competent authority in an EEA State; and for the purposes of this definition, "competent authority" has the meaning given by the General and Specialist Medical Practice (Education, Training and Qualification) Order 2003; or

(ii) being an Associate, a Member or a Fellow of the Faculty of Occupational Medicine or an equivalent institution of an EEA State.”

7. I have had regard to the judgment of the High Court in Spreadborough v Pensions Ombudsman [2004] EWHC 27 (Ch).  Mr Spreadborough had applied for the early payment of his preserved benefits because of ill-health in December 1994, but the Physician was unable at that time to regard him as permanently unfit. On production of further evidence some years later, ill-health benefits were eventually awarded to him in 1998. Mr Spreadborough complained that his employer had refused to backdate his ill-health pension to 1990, the date he had resigned from his employment on grounds of ill-health. The regulations governing the Scheme, of which Mr Spreadborough was a member, provided for payment of ill-health benefits from the “appropriate date”, defined as “any date on which [the member] becomes incapable, by reason of permanent ill-health or infirmity of mind or body, of discharging the duties of the employment he has ceased to hold”.  In his judgment, Mr Justice Lightman said,

“For this purpose incapacity by reason of permanent ill health or infirmity means incapacity in respect of which there is no reasonable prospect of recovery, taking account of the available treatment and the various possible courses that a condition may take and the potential outcomes. A reliable diagnosis may require the decision to be deferred over a period of time, and the eventual diagnosis may or may not be retrospective or prospective”. 
In deciding from when payment of Mr Spreadborough's pension should commence, Mr Justice Lightman said, 

“the critical issue is indeed the date of onset of permanent incapacity: the date that this condition was diagnosed is very much of secondary significance.”

MATERIAL FACTS

8. Mr Wells was employed by Newport City Council (the Council) as a Senior Building Control Surveyor and was a member of the Local Government Pension Scheme (the Scheme).  He was dismissed from that post on the grounds of his inability to attend work by reason of his continuing ill-health, with effect from 17 July 2003.  
9. Mr Wells was examined by three of the Council’s Occupational Health Advisers, including Dr Crosbie, as well as an independent medical adviser, Dr Holgate, prior to the decision being made by the Council to dismiss him from his employment.  Dr Crosbie saw Mr Wells on 28 February 2003 and reported to the Council the same day that,

“…[Mr Wells] has been on sick-leave from 27 May 2002 and reports that he has made no progress at all since that time, despite the fact that he has seen a psychiatrist on a regular basis and has had several forms of treatment.

I feel that following today’s history and examination that this gentleman will be unfit for work for the foreseeable future and his prognosis, at present, is uncertain.

I do not feel at this stage that [Mr Wells] is a candidate for ill health retirement.”

Dr Holgate examined Mr Wells on 21 May 2003 and Dr Crosbie reported to the Council on 23 May 2003 that,

“Dr Nigel Holgate acting in his capacity as Independent Medical Adviser to NCBC saw [Mr Wells] on 21st May 2003, and concludes that while he recommends he remains unfit for work for the foreseeable future, he does not consider that he is a candidate for ill-health retirement.”

Dr Crosbie then saw Mr Wells again on 29 June 2003 and stated in a letter to the Council that same day, 
“…He is suffering from resistant depression and is under the active care of his consultant psychiatrist.  [Mr Wells] has always complied and has been very keen to co-operate with his treatment, however his depression still remains quite severe.

Following today’s review it is my opinion that [Mr Wells] is still unfit for work for the foreseeable future, but is not a candidate for ill-health retirement.  I feel it would jeopardise his health if he were to return to his workplace at this moment in time.”

In a further letter to the Council dated 16 July 2003, Dr Crosbie stated,

“…Mr Wells is suffering from a very severe depressive illness and has had a significant amount of anti-depressive medication.

Realistically it is highly unlikely that this man will be fit to return to work for some considerable time.  At present I do not feel he is a candidate for ill-health retirement.”
10. Mr Wells was advised by the Council of its decision to dismiss him from his employment in a letter dated 18 July 2003.  The Council said that its decision was based on, amongst other things, medical advice it had obtained from two separate properly qualified Occupational Health Advisers that his return to work was not likely in the foreseeable future.  The Council also advised him that he was not able to access his pension because he had not been retired on the grounds of permanent ill-health.   

11. On 23 July 2003, Mr Wells wrote to the Council’s Managing Director and appealed the decision to dismiss him.  The Council provided a copy of Mr Wells’ letter to Dr Crosbie, who responded in a letter to the Council dated 4 August 2003.  Dr Crosbie stated,

“…I would like to reiterate that my medical assessment of this gentleman when I have seen him has been that he is suffering from a very severe depressive illness, which so far has been resistant to medical treatment.  At my last consultation with Mr Wells it was obvious that he is suffering from a severe depressive illness, and his consultant psychiatrist had recently started him on triple treatment for this problem.  To date the gentleman has had several different treatments for the problem, and it is obvious that his depression has been very resistant to treatment.

My medical opinion was that should the treatment lead to an improvement, this would take a substantial amount of time and therefore the gentleman was unfit for work for the foreseeable future.  At that stage I did not feel that he was a candidate for ill health retirement because his problem was actively being managed by his consultant psychiatrist.  If however in the coming months this gentleman’s treatment fails and he is left with ongoing severe depression, he could then reapply for release of his pension on the grounds of ill health on the basis that medical treatment has been exhausted and the condition is a permanent one.”

12. Mr Wells wrote to the Council on 21 January 2004 and stated,

“Unfortunately, to date, my medical condition has not improved despite having received many different courses of treatment from my consultant.  I am now advised that medical treatment has been exhausted and that the severe, treatment resistant depression which I suffer from is a permanent condition which I will have to live with.

I therefore wish to apply for release of my pension and lump sum immediately, including any increase in Reckonable Service to reflect that I am having to retire early.”

13. Mr Wells was examined by Dr Crosbie on 6 May 2004.  Dr Crosbie wrote to the Council that same day and stated,

“I have reviewed Mr Wells today.  He has been on sick leave from 27th May 2002 and unfortunately he remains in a very severe depressed state, which appears to be very resistant to treatment.  

Following today’s history and examination I do feel that this gentleman will have this condition on a permanent basis and all medical and psychiatric treatment has been exhausted.  As a result I do feel that the gentleman is unfit for work for the foreseeable future and that this is a permanent state, and I would now recommend that he is a candidate for ill health retirement.

I have written to his consultant psychiatrist with his permission to ask for a medical report, however I will go ahead and arrange an appointment for him to be seen by the Independent Medical Adviser.”

14. Mr Wells’ Consultant Psychiatrist, Dr Attwood, wrote to Dr Crosbie on 6 May 2004 and stated,

“…his depression seems to have turned into a depressive mood change.  This has been permanent for a considerable period, and psychiatric treatment has been exhausted, having had inadequate response to pharmacol therapy, ECT and Lithium Therapy.” 

15. The independent medical adviser who examined Mr Wells on 11 May 2004 was again Dr Holgate.  Following the consultation, Mr Wells wrote to Dr Crosbie and said that Dr Holgate had advised him that his depressive illness was permanent and that he would be recommending to the Council that his pension be released immediately.  Mr Wells stated that to qualify for an enhanced pension, the Council would need to be advised that his medical condition was permanent when he was dismissed on 17 July 2003 and had not become permanent or deteriorated since that time.  He asked Dr Crosbie to inform the Council that his condition had been permanent for a longer period than the previous 10 months.
16. On 14 May 2004, Dr Crosbie wrote to the Council and said that he had received a report from Dr Holgate.  He said that Dr Holgate felt that Mr Wells was a candidate for ill-health retirement.  Dr Holgate had signed a “Certificate of Permanent Incapacity” which he dated “21/1/04”.  Dr Holgate certified that Mr Wells was, in his opinion, permanently incapable of discharging efficiently the duties of his employment or any other comparable employment with his employer because of ill health or infirmity of mind or body.  The certificate also included,

“I further certify that:-

a)
I have not previously advised, or given an opinion on, or otherwise been involved in this case: and

b)
I am not acting, and have not at any time acted, as a representative of the member, the employer or any other party in relation to this case.”

17. The Council advised Mr Wells by letter dated 27 May 2004 that his qualification for ill-health retirement had been accepted from the date of his request, being 21 January 2004.

18. In a letter dated 7 June 2004, Mr Wells’ requested that additional enhancement be made to his pension under the Regulations because his illness had not become permanent or deteriorated since he was dismissed by the Council on 17 July 2003.

19. The Council referred the matter back to Dr Holgate to ascertain whether, in his opinion, Mr Wells was permanently incapable at the date his employment with the Council was terminated on 17 July 2003.  On 2 August 2004, Dr Crosbie wrote to the Council and advised that Dr Holgate had reviewed Mr Wells’ records and had concluded that he was a candidate for ill-health retirement with effect from 21 January 2004, and not prior to that date.  Mr Wells was advised on 17 August 2004 of Dr Holgate’s conclusion.
20. On 13 October 2004, Mr Wells’ solicitors sent a copy of a letter written by Dr Attwood on 30 September 2004 to the Council and asked whether the Council would consider a review of its decision in relation to Mr Wells.  Dr Attwood’s letter stated,

“[Mr Wells] has been a patient of mine for some time now.  He is suffering from a severe and enduring depressive illness.

On 1 July 2003 this gentleman was permanently unwell, in fact, with hindsight, this would date back to his illness starting over Christmastime 1999.”

21. The Council asked Dr Holgate to review the case on 15 October 2004.  Dr Crosbie wrote to the Council on 29 October 2004 and stated,

“Dr Nigel Holgate has seen the records of Mr Alan Wells and reports as follows:-

“I have reviewed Mr Wells’ Occupational Health records with particular reference to the 3 letters which you have outlined. My recommendation however is unchanged i.e. 21 January 2004 is the point at which it was deemed that his depressive illness was permanent and that all forms of treatment and intervention had been tried and exhausted.””

The Council advised Mr Wells of Dr Holgate’s decision on 5 November 2004.

22. Dr Attwood provided a report to Mr Wells’ solicitors dated 16 December 2004 which stated,

“To prepare this report I have examined Mr Wells’ psychiatric notes and his medical notes.  He has been under the care of the Psychiatric Services since March 2000, and has been seen by myself in outpatient clinic since February 2001, on numerous occasions.

………………

History of Present Illness
[Mr Wells] started becoming depressed this time at around Christmas 1999.  He was, as I have said, referred to the Psychiatric Services in February 2000.  He was then seen by my predecessor … He has been seen on an ongoing and continuous bases many times at outpatients by myself since then…

Impression
[Mr Wells] is a 47 year old man with a history of recurrent depressive illness.  The current episode of depression started at Christmas 1999 and is still continuing, despite all of the above treatments, including combinations of antidepressants and combinations of antidepressants with mood stabilisers.  With the aide of hindsight we can now see that Mr Wells has become permanently incapable of discharging efficiently the duties of his employment since 27 May 2002, when he first went on sick leave from his job.  Please note he is still suffering from the same episode of depression.  During an episode of severe depression there are obviously, and especially one as prolonged as Mr Wells, minor fluctuations in his mental state.  This may be due to one of the many medications he has been taking and the side effects of such medications.  I can only suggest that this would account for the fluctuation in his mental state observed by Dr Holgate during this time.

Mr Wells continues to suffer from a resistant depressive illness.  This illness is likely to continue.  I cannot see why a date of January 2004 was given as the date that he became permanently incapable of discharging his duties, when he is suffering from the same illness he was suffering from in 2002.”

23. Mr Wells’ solicitors appealed the Council’s decision under stage one of the Scheme’s Internal Dispute Resolution Procedure (IDRP) and provided a copy of Dr Attwood’s 16 December 2004 report.  The solicitors also said that all the correspondence that they had seen from the medical advisers did not support any form of deterioration or improvement in Mr Wells’ condition for the duration of the period he was being treated or otherwise, and the evidence confirmed that Mr Wells’ was permanently incapable of discharging his duties from May 2002.
24. On 22 March 2005, the Council advised Mr Wells that it had received a further report from Dr Holgate and stated,

“Dr Nigel Holgate has now reviewed your records further, including the more recent letter from Dr Attwood, and has concluded that despite the recent information that his recommendations are unchanged i.e. that the 21st January 2004 is the point at which [it] was deemed that your depressive illness was permanent and that all forms of treatment had been tried and exhausted.  This decision was taken in accordance with the Local Government Pension Regulations 1997.”

25. Mr Wells’ solicitors appealed under stage two of the IDRP on behalf of Mr Wells on 11 July 2005.  In a statement dated 9 July 2005, provided in support of his appeal, Mr Wells stated that Dr Attwood’s 16 December 2004 report supported his case, and that Dr Attwood had also confirmed in his letters of 6 May 2004 and 30 September 2004 that he was permanently unwell.
26. The appeal was considered under stage two of the IDRP by Torfaen County Borough Council (Torfaen CBC) as the administering authority of the Scheme.  In a letter dated 24 October 2005, Torfaen CBC advised Mr Wells that his appeal had been rejected because there appeared to be no grounds to overturn the original decision.  Torfaen CBC said that, in making that decision, it had particular regard to,

· an occupational health doctor, as prescribed by the Regulations, had determined an appropriate date for the release of benefits, and that, given further information, he had on two separate occasions maintained the original date determined of 21 January 2004, and

· in respect of the appropriate process, the Council had adhered to the required procedure.

27. On 14 March 2006, Mr Wells sought assistance from the Pensions Advisory Service (TPAS).  Mr Wells provided TPAS with a letter from Dr Attwood dated 1 February 2006 which stated that Mr Wells’ condition “has not deteriorated since July 2003”.  Mr Wells also sent TPAS a further letter from Dr Attwood dated 16 May 2006 in which he stated,
“On 17 July 2003 Mr Wells was permanently incapable of discharging efficiently the duties of his employment because of ill-health or infirmity of mind or body.”

28. TPAS wrote to the Council on 24 May 2006 and asked whether, on the basis of Dr Attwood’s letter of 16 May 2006, the Council could review whether it would be prepared to grant Mr Wells an ill-health early retirement pension with effect from 17 July 2003.
29. The Council wrote to TPAS on 12 September 2006.  It advised that Dr Crosbie had confirmed his medical opinion that 21 January 2004 was the point at which it was deemed by the Council’s Occupational Health adviser that Mr Wells’ depressive illness was a permanent one, in that he was unable to carry out his substantive post up until the age of 65 and that medical investigation treatment had been exhausted.  The Council also advised that, to ensure it was reviewing Mr Wells’ case fully and fairly, it had asked Dr Crosbie to seek a further medical opinion from Dr Holgate, but had not yet received a reply.

30. On 11 October 2006, the Council wrote to TPAS and advised that it would not be in a position to agree to a backdated payment for the period 17 July 2003 to 20 January 2004.  A copy of a letter from Dr Crosbie dated 12 September 2006 was also provided to TPAS and it stated,

“I have now received a report from Dr Nigel Holgate following his review of the further information that was recently provided and he reports that:-

“Further to your letter of the 6th September 2006, I have read the additional correspondence which you kindly supplied.  Although Mr Wells was clearly unfit for work on the 17th July 2003, I do not consider it was possible to state that all his treatment options had been exhausted until the early part of 2004.

In summary therefore my recommendations are unchanged 
as per my previous letter of the 10th March 2005.”” 
31. Mr Wells remained dissatisfied and complained to me.
SUBMISSIONS

32. Mr Wells submits:

32.1. His consultant psychiatrist stated that his condition did not deteriorate between 17 July 2003 and 21 January 2004.  Therefore, his illness was permanent on 17 July 2003.

32.2. The Council’s occupational health doctors were not asked by the Council if his illness had deteriorated between 17 July 2003 and 21 January 2004.
32.3. He is not satisfied that the medical opinion of the doctors for the Council was preferred by the Council to that of a specialist consultant psychiatrist.  It is difficult to understand how a consultant psychiatrist’s medical opinion was not accepted by the Council’s independent registered medical practitioner when Dr Attwood is a specialist in mental health.  The advice and recommendations from a specialist consultant would normally be taken by a general medical practitioner.
32.4. The wording of Dr Attwood’s letter dated 16 May 2006 confirmed that his illness satisfied the criteria for ill-health in Regulation 27 on 17 July 2003.

32.5. The date when medical treatment was exhausted is not necessarily the same date that his illness became permanent.

32.6. The letters from Dr Attwood do not make reference to a minimum birthday, i.e. 65, but the word “permanent” would include all birthdays.

32.7. He was advised by Dr Holgate at their meeting on 11 May 2004 that his depressive illness was permanent.  He asked Dr Holgate whether he agreed that his illness was permanent from 17 July 2003 since his condition had not deteriorated since that date, Dr Holgate advised Mr Wells that he did not see a problem but that he needed to write to Dr Crosbie.  Mr Wells wrote to Dr Crosbie on 11 May 2004 and was told that the Council would be referring his query back to Dr Holgate.  He says that he was then amazed to find that Dr Holgate in his letter of 2 August 2004 had changed his mind and concluded that he was a candidate for ill health retirement with effect from 21 January 2004 and not prior to that date.

33. The Council submits:

33.1. It opposes Mr Wells’ allegations.

33.2. Mr Wells did not request a referral back to the Occupational Health Adviser between the dates of 17 July 2003 and 21 January 2004.  It is therefore assumed that Mr Wells did not consider that his condition was a permanent one prior to 21 January 2004.
33.3. The Council cannot comment on why the independent registered medical practitioner did not accept the consultant psychiatrist’s medical opinion.

33.4. The booklet titled “A Guide to the Local Government Pension Scheme” includes,
“an administering authority approved independent registered medical practitioner certifies that you have become permanently unable to do your job…efficiently because of ill health.  The medical practitioner must be qualified in occupational medicine.”

To the best of the Council’s knowledge, Dr Attwood is not a medical practitioner qualified in occupational health medicine or an independent registered medical practitioner approved by the Council and Torfaen CBC.  Therefore, it is not a case that the Council prefers the opinion of its approved independent registered medical practitioner, but a case that, under the Regulations, it would not be able to accept Dr Attwood’s medical opinion.
33.5. The established standard procedure amongst Occupational Health physicians is that illness is only deemed to have become permanent once an employee is unable to carry out their substantive post up until the age of 65 and also that medical treatment had been exhausted.  Logic would suggest that a condition could not be deemed permanent until all avenues of treatment have been explored, as a form of treatment may be able to alleviate the condition.  It is clearly documented in Mr Wells’ case that several other treatments had been tried between July 2003 and into the middle of 2004, clearly showing that medical intervention had not been exhausted in July 2003.
33.6. The definition of permanent ill-health under Regulation 27(1)(5) states that “the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday”.  The advice of Dr Attwood does not state that Mr Wells will be incapable until, at the earliest, his 65th birthday.

33.7. In an attempt to resolve Mr Wells’ claims that he was a candidate for ill-health retirement prior to 21 January 2004, the Council have referred back to either the Occupation Health Adviser or the Independent Medical Adviser on each different occasion that additional information has been supplied – four occasions in total.  Added to that, the Council has heard two appeals under the IDRP and agreed to review the case following TPAS’ request.

Further Submissions 

34. From the Council

34.1. Whilst the Council did not initially comply with Regulation 97(9) and obtain a ‘Certificate of Permanent Incapacity’, this does not detract from the fact that medical opinions were sought from suitably qualified medical practitioners, who opined that Mr Wells was not a candidate for ill-health early retirement. The Council therefore dispute that they took the decision that Mr Wells was not a candidate for ill-health retirement prematurely.
34.2. The Council say that Regulation 97(9A), which introduced the requirement that the independent registered medical practitioner should certify that he had not previously been involved in a case, was introduced in March 2006 and that consequently, at the time that he signed the certificate, there was no legal requirement that he should not have been previously involved.
34.3. The Council say that, whilst it may have been prudent for Dr Holgate to have obtained a second opinion from another Consultant Psychiatrist, given the inconsistency between his opinion and that of Dr Atwood, there was no legal obligation for him to do so.

34.4. The Council dispute the finding that proper consideration was not given to the fact that the date at which all forms of treatment had been exhausted was likely to have been some time after the condition had already become permanent when Dr Holgate signed the Certificate of Permanent Incapacity effective from that date. They refer to a letter dated 27 November 2007 addressed to the Council from its Occupational Health Advisor, Dr J P Crosbie:
“…Even if we consider and accept the Consultant Psychiatrists opinion that the condition had been permanent from the date of employment termination on the 17th July 2003 it would appear obvious from the history that treatment had not been exhausted and several other variations of treatment had been tried in an attempt to improve the gentleman’s medical condition. Given that Mr Wells had had different types of previously untried medications or combinations of medications, Dr Holgate could not have come to a conclusion that the gentleman was a candidate for ill-health retirement (as all medical treatment had not been exhausted) until January 2004 at the earliest…”
34.5
The Council believe that they have taken into account the judgement reached in the Spreadborough case, and quote from a letter to the Council dated 17 December 2007 from Dr J P Crosbie.
In relation to Mr Justice Lightman’s ruling that ‘…for this purpose incapacity by reason of permanent ill-health…means incapacity in respect of which there is no reasonable prospect of recovery…’
“…It was therefore felt that a reasonable prospect for a return to work was entirely possible given that he was only 46 years of age on the 17th July 2003, had shown recovery from previous severe bouts [of depression], was actively being treated by Consultant Psychiatrists with different medications and therefore had not exhausted all treatment…”

In relation to the ruling that once it had been accepted that a condition had become permanent, evidence which became available later could nevertheless be taken into account to establish whether at an earlier date the member was permanently incapable:
“…Dr Attwood’s report from 16th December 2004 clearly stated that the employee was still being treated with different types of medications up until mid 2004, confirming the point that medical treatment had not been exhausted. I therefore cannot accept that this condition could have been deemed permanent on the 17th July 2003…”
35. Torfaen CBC submits that

35.1. Mr Wells was employed by the Council and that it was the Council that arranged all the medicals and then considered Mr Wells’ appeal under stage one of the IDRP.  Torfaen CBC is the administering authority for the area and it considered Mr Wells’ stage two IDRP.  It has not provided any further comments.
CONCLUSIONS

36. Mr Wells disagrees with the decision not to backdate his ill-health early retirement pension to the date that his employment was terminated on 17 July 2003.  Although his employment was terminated on the advice of a number of occupational health physicians that his condition was such that his return to work was not likely in the foreseeable future, it does not follow that he was therefore permanently incapable or otherwise met the criteria for payment of a pension based on ill-health retirement.  A dismissal on the grounds of health could take place where the condition is not regarded as permanent.  

37. Before making any decision about whether a member is entitled to an ill-health pension, the employer is obliged by Regulation 97(9) to obtain a certificate from a suitably qualified doctor stating whether in his opinion the requirements of the Regulations have been met.  

38. Before Mr Wells was dismissed, the Council obtained opinions from suitably qualified medical practitioners, Dr Crosbie and Dr Holgate.  Both of those medical advisers opined that Mr Wells was not a candidate for ill-health early retirement.   However, the Council did not obtain a certificate from either of those medical advisers as required under Regulation 97(9).  Without the relevant certificate, the Council was not empowered to take any decision on the basis of the opinions of Dr Crosbie and Dr Holgate.  Therefore, taking the decision that Mr Wells was not eligible for ill-health early retirement amounted to maladministration on the part of the Council.  Further, it seems to have been something that should have been identified by the Council and Torfaen CBC during the review process under the IDRP and I consider that the failure to do so was also maladministration.
39. A fresh consideration of Mr Wells’ eligibility for ill-health early retirement was undertaken by the Council following Mr Wells’ letter of 21 January 2004.  Both Dr Crosbie and Dr Holgate examined Mr Wells again at that time and gave their opinions to the Council.  Dr Holgate also provided the relevant certificate under Regulation 97(9) on which he certified that Mr Wells was permanently incapable of discharging efficiently the duties of his employment or any other comparable employment with his employer because of ill health or infirmity of mind or body.  Dr Holgate also certified that he had not previously advised, or given an opinion, or otherwise been involved in the case.  However, Dr Holgate had in fact already given an opinion on Mr Wells’ case, having examined Mr Wells on 21 May 2003 and then concluding that Mr Wells remained unfit for work for the foreseeable future but was not a candidate for ill-health retirement.

40. Regulation 97(9A) clearly states that the independent registered medical practitioner making a decision as to whether a member may be entitled to ill-health early retirement must certify that he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested.
41. I take issue with the Council’s assertion that Regulation 97(9A) did not become effective until March 2006. It was introduced by Regulation 6(b) of the Local Government Pension Scheme (Amendment No.2) Regulations SI 2001/3401 which came into force on 1 April 2002.  

42. The Council, therefore, should not have obtained a certificate from Dr Holgate because he was not independent as required by Regulation 97(9A), and it should not have taken any decision on the basis of that certificate.  I consider that relying on a flawed certificate to make a decision about Mr Wells’ entitlement to an ill-health pension amounted to maladministration by the Council.  There was of course no injustice suffered by Mr Wells from that maladministration; in fact, in relying on Dr Holgate’s certificate, the Council actually conferred a benefit on Mr Wells it had previously denied to him.  However, I do consider that this is another matter that should have been identified during the IDRP process by the Council and Torfaen CBC and again the failure to do so amounts to maladministration by both of the respondents.
43. Of course, the matter that Mr Wells complained about was the decision not to backdate his ill-health pension to 17 July 2003, when he was dismissed from his employment.  After Dr Holgate issued the certificate (albeit now identified as having been flawed), he was asked on a number of occasions when Mr Wells’ condition became permanent.  Dr Holgate’s view was that Mr Wells was not permanently incapable at the time of his dismissal, but rather that 21 January 2004 was the point at which his illness was permanent because all forms of treatment and intervention had been tried and exhausted.  But the consultant psychiatrist treating Mr Wells (whose letters Dr Holgate had apparently seen) had indicated that the condition from which Mr Wells’ suffers was permanent at the time of his dismissal on 17 July 2003.  Given the difference between Dr Holgate’s own opinion and the specialist opinion of the psychiatrist (in the area of his own specialty), it seems to me that it would have been prudent of Dr Holgate to have taken steps to secure a second opinion from another consultant in that speciality.  In my view, the Council should not have taken its decision based on Dr Holgate’s opinion, given the inconsistency between it and Dr Attwood’s opinion.
44. There is no indication that the decision of Mr Justice Lightman in Spreadborough v Pensions Ombudsman was taken into account by the Council or Torfaen CBC in the consideration or review of Mr Wells’ application.  The case clarified that, once it is accepted that a condition has become permanent, evidence which became available later (such as Dr Attwood’s opinion) can nevertheless be taken into account to establish whether at an earlier date the member was permanently incapable. The view is persistently expressed in the exchanges that the condition could not have been permanent whilst there were untried treatments. But this overlooks the point that, once those treatments prove ineffective, that goes some way to demonstrate that the condition was already permanent. It is not the case that the condition cannot be permanent whilst there remain untried treatments, albeit at the actual time that there remain such untried treatments with the reasonable possibility of success, it may not then be possible to confirm permanence.   
45. Given the serious flaws I have identified in the processes undertaken by the Council in making its decisions regarding the payment of Mr Wells’ ill-health pension, I am remitting the matter to the Council to reconsider the date from which Mr Wells  is entitled to an ill-health pension.
DIRECTION

46. Within 56 days of the date of this determination, the Council shall reconsider the date from which Mr Wells is entitled under the Regulations to the payment of an ill-health retirement pension.
47. If the Council’s decision is that the pension should be further backdated, interest should be paid to Mr Wells, calculated on a daily basis at the standard rate used by the reference banks, in respect of the periods between when payments would have been made had the pension so been put into payment and the time when payment is actually made.  

CHARLIE GORDON

Deputy Pensions Ombudsman

25 January 2008
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