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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs A Cleave

	Scheme
	:
	The Local Government Pension Scheme (the Scheme)

	Respondent
	:
	Durham County Council (the Council)


MATTERS FOR DETERMINATION 
1. Mrs Cleave complains about the Council’s decision not to award her early retirement ill-health benefits under the Scheme. Mrs Cleave alleges that the way the Council dealt with her application has caused her some injustice. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME REGULATIONS

3. The Scheme is governed by the Local Government Pension Scheme Regulations 1997 (as amended).

3.1. Regulation 27 provides as follows (as relevant):

“27(1) Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his/her employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant”

“27(5) In paragraph (1)

“comparable employment” means employment in which, when compared with the member’s employment the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member’s ill-health or infirmity of mind and body; and

“permanently incapable” means incapable until at the earliest, the member’s 65th birthday.”

3.2. Regulation 97(9) provides as follows:

“Before making a decision as to whether a member may be entitled under Regulation 27 or under Regulation 31 on the ground of ill-health or infirmity of mind or body the scheme employer must obtain a certificate  from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.   

(9A)  the independent registered medical practitioner must be in a position to certify, and must include in his certification a statement that,-

(a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b) he is not acting, and has not at any time acted, as representative of the member, the scheme employer or any other party in relation to the same case.”

MATERIAL FACTS 

4. Mrs Cleave was born on 5 November 1949. From January 1989 until December 2005, the Council employed Mrs Cleave on a part time basis, working 15 1/2 hours per week as a School Crossing Patrol Officer. Mrs Cleave was a Member of the Scheme, which was administered by the Council.

5. Mrs Cleave took certified sickness absence from her employment with the Council from November 2002, and did not return to work.  The Council contacted Mrs Cleave’s GP for information. 
6. Dr Long, Mrs Cleave’s GP, wrote to the Council on 4 April 2003, reporting that the definitive diagnosis would appear to be osteoarthritis of both knees, especially the left knee. Dr Long reported that Mrs Cleave felt the left knee gave way, as well as being painful. Mrs Cleave had been referred to the joint assessment team for assessment and further management of her condition.  The GP confirmed that the outlook at that time did not look promising and he did not see Mrs Cleave as likely to be fit to work in the following months. Dr Long concluded his report by noting that Mrs Cleave suffered from hypertension, which was at that time well controlled.

7. During the course of 2003, the Council considered whether Mrs Cleave would be able to return to work.  She attended the Occupational Health Department (OHD) of the Council on 29 August 2003 for a medical review.  On 1 September 2003, Dr Struthers from OHD reported that Mrs Cleave had completed her course of physiotherapy and continued to do knee strengthening exercises at home as well as walking. Dr Struthers’ assessment of Mrs Cleave was that she still felt unable to return to work as a School Crossing Patrol Officer and this might be the situation for some time to come.  Dr Struthers felt it might be advisable to consider redeployment for Mrs Cleave bearing in mind her physical limitations.

8. Alternative posts within the Council’s Alternative Employment Scheme were discussed with Mrs Cleave on a number of occasions.  Mrs Cleave did not consider the posts were feasible. Mrs Cleave decided against completing the relevant application forms for Alternative Employment.  

9. Dr Long, reported to Dr Wynn at the OHD of the Council on 31 March 2004, that Mrs Cleave’s main problems were painful knees due to osteoarthritis, obesity and essential hypertension.  She had also been troubled by plantar fasciitis (heel pain). Dr Long confirmed that Mrs Cleave had unfortunately been unable to lose weight despite treatment with Orlistat (a medication to help her lose weight) and Sibutramine.  Cushing’s syndrome [a hormonal condition which may lead to severe weight gain] had been excluded.    Dr Long confirmed that, for the foreseeable future, he could see no prospect of Mrs Cleave returning to work.  He had considered referring Mrs Cleave to an orthopaedic specialist with regard to her left knee, however, he had hoped that she would have been successful at losing weight prior to this referral and, in any case, the GP did not feel an Orthopaedic Surgeon would consider surgery unless Mrs Cleave could lose weight. The GP concluded that surgery was still an option.   

10. Mrs Cleave decided to apply for early retirement ill health benefits under the Scheme. 

11. On 20 April 2004, the Council contacted Dr Wynn, Consultant Occupational Physician at the Occupational Health Unit of the Council, confirming that all options for workplace adjustment and alternative employment had been exhausted and were not feasible.  The Council requested that Dr Wynn submit Mrs Cleave’s Occupational Health record to the Independent doctor to review for consideration of an ill-health retirement pension.

12. Dr Stewart Lloyd, a Consultant Specialist in Occupational Medicine, reviewed Mrs Cleave’s notes and reports, including reports from Dr Long, and notes relating to assessments by Occupational Health Physicians and Nurses employed as advisers to the Council. Dr Lloyd reported on 7 May 2004 to Dr Wynn, as follows:

“Mrs Cleave is a 54 year old part-time School Crossing Patrol lady who has a several month history of bilateral knee pain, worst on the left.  This has been diagnosed as osteoarthritis, although x-ray changes are only “slight to moderate”.  It seems that she has had physiotherapy for this but that it seemed to make little difference.  She has not, however, been referred to an orthopaedic surgeon for investigation and treatment.

She has a number of other pathologies, including obesity, asthma, hypertension and plantar fasciitis (heel pain). From your clinical notes it would seem that these do not, in any case incommode her greatly and I would not consider them particularly relevant to her application for early retirement.

It would seem that the root cause of most of her troubles, particularly the knee pain, is her quite gross obesity.  Although she has had some treatments from her GP for this, I do not consider that all reasonable treatments for the problem have been tried.  There seems to be no mention of dietary advice from a dietician in the notes and reports but I find it difficult to believe that such an elementary step had not been tried. Also, it would be most difficult to consider that Mrs Cleave was permanently incapacitated unless she had had an opinion from an orthopaedic surgeon on her condition and a reasonable trial of any treatment recommended by such a specialist.  I note that Dr Long has considered this but decided against it as he felt it would not be helpful while she fails to lose weight, but that it “still remains an option” 

Thus I do not consider that there is sufficient evidence to suggest, on the balance of probabilities, that Mrs Cleave will remain incapacitated from her most recent duties, or from suitable alternative employment, until the age of 65.  I do not therefore, consider that she meets the criteria for early retirement on the grounds of ill-health.”  
13. Dr Lloyd completed the certificate required under section 97 of the Scheme Regulations 1997.  He stated that, for the purposes of paying retirement benefits under the Regulations, Mrs Cleave was not in his view permanently incapable of discharging efficiently the duties of her employment. 

14. On 17 May 2004,  Dr Lloyd sent the section 97 certificate to the Council with a covering letter which stated:

“I have reviewed the medical information on file. This includes reports from her General Practitioner and notes relating to assessments by Occupational Physicians and Nurses employed as advisers to Durham County Council.

“The above evidence does not confirm that Mrs Cleave has an incapacity that is considered as being permanent.  In my opinion, she is proven permanently incapacitated neither from her original post nor from suitable alternative employment.”   
15. The Council wrote to Mrs Cleave on 6 July 2004, informing her that her request for the payment of an ill health Early Retirement Pension had been refused as follows:

‘The medical information on file has been considered by Dr Stewart Lloyd, Consultant Specialist in Occupational Medicine and he has stated that, in his opinion, the medical evidence does not confirm that your medical condition is permanent and therefore you should not be permanently incapacitated from your original post or suitable alternative employment.’ 

16. In or about March 2005, Mrs Cleave appealed to the Specified Person at the Council, against the Council’s decision not to award her ill health early retirement benefits. The Specified Person was a Pension Consultant who was the Council’s Internal Disputes Adjudicator.  Before the internal dispute resolution procedure (IDRP) was started, Mrs Cleave was referred again to the Council’s Occupational Health Service in the light of the Council’s wish to review her employment position.  
17. In June 2005, Mrs Cleave applied for, and was awarded a Disability Living Allowance (DLA), she was subject to a lengthy assessment, which she later referred to in relation to her application for ill health benefits under the Scheme.  Dr Priddy completed a report for the DLA application; his prognosis was that Mrs Cleave’s condition was unlikely to change in the longer term and he noted her difficulties with mobility and the degree of pain she experienced.  He did not, however, comment on the question of the permanence of her condition.  On 17 June 2005, Mrs Cleave was informed that her DLA would continue at least until the next review took place in 2010. 
18. In July 2005, Mrs Cleave was assessed again by the Council’s Occupational Health Service.  Dr Wynn reported on 26 July 2005:

“……..Unfortunately Mrs Cleave did not report any significant symptomatic functional improvement when assessed again in the OHS today.  Due to the persistence of Mrs Cleave’s symptoms I am unable to provide reassurance of a return to work in the foreseeable future.  As previously advised Mrs Cleave should be fit to undertake a more sedentary role should this be available.

As you are aware Mrs Cleave’s occupational health record was submitted to the Independent Doctor in May 2004 and at this stage she was not felt to fulfil the criteria of ill health retirement through the Local Government Pension Scheme.  I took the opportunity of discussing the appeals procedure to the Specified Person with Mrs Cleave again today and have provided some further information on this process..” 

19. Dr Long (the GP) confirmed on 9 August 2005 to Dr Wynn that Mrs Cleave continued to complain of aches and pains and showed symptoms that she might be suffering from gout.  She had been involved in a road traffic accident resulting in some pain in her neck.  Dr Long confirmed that no further treatment for Mrs Cleave was then planned.  

20. In September 2005, a meeting was held at the Council to consider Mrs Cleave’s continuing absence from work (Mrs Cleave, though invited, did not attend).  She was notified of the outcome by letter: her employment was to be terminated in December that year. 

21. Mrs Cleave requested a reconsideration of her eligibility for the payment of an ill-health retirement pension, and her case was referred to Dr Ponsonby, Occupational Physician.  On 26 October 2005, Dr Ponsonby reviewed the medical information available, including reports from Dr Long, her Occupational Health reports and assessment by the Consultant Occupational Health Physician. Dr Ponsonby concluded his own report:

“Mrs Cleave does have a number of ongoing medical conditions, mild to moderate osteoarthritis of both knees, asthma, hypertension, and more recently gout.  In her [GP’s] letter there was a note of neck pain but this was not commented on in Dr Wynn’s examination of 16 July 2005.  In my opinion Mrs Cleave does not have permanent incapacity from providing regular and effective service in suitable work.  She does have a number of ongoing medical conditions but these are not permanent and her knee symptoms would be greatly improved if she lost weight.  She has had some treatment for her obesity but this has by no means been exhausted and she would definitely benefit from further treatment and weight reduction to such an extent that she may be able to return to work in the future.  This may also result in an improvement in her hypertension and asthma.  I do not therefore feel she fulfils the criteria for early release of pension on the grounds of ill health and I have signed the appropriate certificates.”   
22. The certificate signed by Dr Ponsonby (on 24 October 2005) confirmed that he did not consider Mrs Cleave to be permanently incapable of discharging efficiently the duties of her employment.  On 4 November 2005, the Council wrote to Mrs Cleave as follows:

‘I have received notification from the Occupational Health Service that your application for ill-health retirement has been refused.

The medical information on file has been considered by Dr Ponsonby, Consultant Specialist in Occupational Medicine and he has stated that, in his opinion, although you have a number of ongoing medical complaints, they do not constitute incapacity as defined by the Local Government Pension Scheme Regulations, and therefore you should not be permanently incapacitated from your original post or from suitable alternative employment.

If you are a member of a trade union you may wish to take further advice on this matter’  
23. Mrs Cleave’s employment ended on 2 December 2005. Mrs Cleave wrote to the Specified Person on 3 January 2006 saying she wished to appeal against Dr Ponsonby’s decision.  She said:
“1. I feel too much emphasis has been placed on my weight and tend to think this is the only reason my ill health retirement has been refused.  I know full well that were I able to lose weight there would be less strain on my knees.  However losing weight would not cure the arthritis.  It is a permanent condition which only ever gets worse.

2. ..

3. The opinion states I was reassessed by Dr Wynn in July 2005.  however the diagnosis stated is not correct.  My knees at that time were both painful and they constantly give way causing me to stumble, hence the need to use a walking stick.  In January 2005 I had a very serious fall outside and now have permanent bruise like marks to both knees.

4…

5. Dr Wynn states there was no swelling to my ankles but I would point out the left ankle is almost always swollen,

6.  I ‘mobilize’ with a stick.  This is very true as I have no confidence in my walking ability without it due to the constant buckling of my knees and I would now ask how many school crossing patrols are employed who walk with a stick.

7. Regarding the neck pain.  I have suffered with problems with my neck for over twenty years although have never been asked about it by any of the council doctors.  On the 30 July 2005 I was involved in a road traffic accident where I sustained a whiplash injury.  This was of course two weeks after Dr Wynn examined me.

8. With regard to my ongoing medical problems which the independent doctor regards as not being permanent.  Arthritis is permanent, Gout is permanent, Asthma is permanent, High Blood Pressure is an inherited family weakness and is also permanent. …”  
Mrs Cleave pointed out that she had been subject to a very lengthy examination when she had applied for incapacity benefits and that application had been successful.    
24. Mrs Cleave’s appeal was refused at stage 1 of the IDRP on 22 March 2006.  The Specified Person found that it had not been shown conclusively, or on the balance of probabilities, that she was permanently incapable of discharging efficiently the duties of her employment as a School Crossing Warden or comparable employment.  Mrs Cleave applied for an IDRP stage 2 decision.  
25. That application was considered on 15 June 2006 by the County Treasurer, and again refused. The County Treasurer stated that, having considered all the available evidence, and having taken into account the appropriate regulations he found that, on 2 December 2005, when the Council made their decision, it had not been shown, either conclusively or on the balance of probabilities, that Mrs Cleave was permanently incapable of discharging efficiently the duties of her employment as a School Crossing Patrol Officer or comparable employment within the meaning of Regulation 27 of the Local Government Pension Scheme Regulations 1997. In the County Treasurer’s view, the Council and the medical practitioner addressed the correct questions and followed the correct procedures and the Council made their decision that Mrs Cleave was not entitled to an ill-health retirement in accordance with the requirements of the Regulations.  It was the County Treasurer’s view that Mrs Cleave’s case had been appropriately, and independently, reviewed under stage 1 of the IDRP by the Specified Person.  

26. Mrs Cleave remained dissatisfied and complained to me. 

SUBMISSIONS

27. Mrs Cleave submitted that:

27.1. In January 1989, she started work as a School Crossing Patrol Officer, but due to problems with her legs, which caused instability, she had been unable to attend work since November 2002. This absence was covered by certificates from her GP. On the last day she worked, Mrs Cleave slipped on some wet leaves and fell on to her knees, which in turn compounded the problem.  Her GP diagnosed osteo-arthritis in both knees, a condition which will never improve, and he saw no foreseeable return to work.
27.2. Realistically, the Council would not be able to allow her to return to the duties of School Crossing Patrol Officer, crossing children over the highway, with such instability being present.  Apart from the problem with her knees, Mrs Cleave stated that she had recently been diagnosed with gout in both feet causing further walking difficulties.  She was also suffering from high blood pressure, asthma and irritable bowel syndrome among other things.  (There had been no reference to that last condition in the relevant medical advisers’ reports, yet, Mrs Cleave told me, this was a very nasty condition which she had had for over seven years and required access to facilities at all time.)  Her health had been assessed by Dr Lloyd without her either being examined by him or even spoken to, which Mrs Cleave believed was a very unfair way to assess anyone. Mrs Cleave asked that her employment should be treated as terminated on ill health grounds as she had requested some sixteen months earlier.

27.3. On the question of ‘comparable employment’, she could think of no other job on offer which was comparable to that of a school crossing patrol. 

27.4. She took issue with the Council’s suggestion that her own GP, Dr Long, had suggested that further treatment options were available to her.    

28. Mrs Cleave also provided the following medical and other evidence in support of her application to me:

28.1. Her letter of 26 June 2006 to Dr Long, her GP (Mrs Cleave explained that Dr Long was the doctor whom she saw the most, who knew her best and had signed all her sickness certificates).  Mrs Cleave wrote: 

“I have tried unsuccessfully for nearly two years to get an ill health retirement pension from my former employer, Durham County Council, the payment in question being a lump sum retirement grant of £2,000 approximately and a weekly pension of around £18 per week.  Hardly bank busting amounts.  However at every attempt I have been refused, the decision having been made by doctors hundreds of miles away who have neither seen nor even spoken to me but who have merely referred to my medical notes.

I am now requesting you Dr Long, to help me as I make my final attempt via the Pensions Ombudsman.  I have enclosed a copy of the letter received from DCC where the question of infirmity of body is raised along with the other relevant items.  You know the long-standing problems I have with my knees which give way without warning, the severe pain in my ankles and soles of my feet and also my neck.  If the decision were yours would you employ me as a school crossing patrol, indeed could you think of any employment, which I might gainfully pursue?

Dr Priddy at the Social Security gave me a very thorough medical examination and declared me unfit for any type of work.  Obviously his opinion counts for nothing.  The relevant wording appears to be “permanently incapable of undertaking my employment because of infirmity of body”.  I myself feel this is the case.  DCC’s Dr Wynn, at my last examination with him I felt I had a very good chance of getting my pension.  Unfortunately his opinion counts for nothing either. I have requested the assistance of The Pensions Advisory Service in order to continue the fight and your help would be greatly appreciated, that is if you feel you can help in providing me a letter with the wording shown above.”  

28.2. Dr Long, in his letter of 11 July 2006, provided in response to Mrs Cleave’s request, said:

“ “To whom it may concern”

Ann Cleave 

The above lady is a patient of this practice.

I can confirm that she suffers from a generalised osteoarthritis but mainly affecting her knees, ankles and neck.

As a result of the above illness her legs are so affected that in my opinion she will never be able to undertake her employment as a School Crossing Patrol.”  

28.3. A letter dated 1 August 2006, which Mrs Cleave received, at her request, from the Social Security Office, says:
“   “To whom it may concern”

We wish to confirm that Mrs A Cleave attended a medical examination in June 2005.  This examination was carried out by Dr Priddy on behalf of the DWP. Mrs Cleave was found to be medically unfit for any type of work.”

28.4. Mrs Cleave says that she pointed out to the DWP that the relevant word is “permanently”, but says that their idea of permanence is in five year periods and they therefore would not add this to their letter.  Mrs Cleave says that, in five years she would be past retirement age anyway, that is as far as DWP are concerned.  The Council are insisting that Mrs Cleave’s retirement age with them is 65, although Mrs Cleave’s understanding is that people born before April 1950 can retire at 60 years of age.   She drew to my attention also that the Council had confirmed that workplace adjustment/alternative employment was not feasible in her case.  
29. The Council submitted :

29.1. Mrs Cleave was assessed by an independent doctor who was qualified in occupational health medicine, as not meeting the criteria for ill health retirement within the Local Government Pension Scheme.  Mrs Cleave had been through both stages of the IDRP and the decision not to grant her ill health benefits was carefully assessed at each stage.  The original decision was upheld at both stages of the IDRP and it was judged that the Council and the independent doctor addressed the correct questions and followed the correct procedures when reaching the original decision.

29.2. The independent doctor had full access to the relevant medical evidence at the time the original decision was made.  The decision on whether or not Mrs Cleave was entitled to retire on ill health benefits can only be based on evidence of her condition around the date of her retirement.  The letter that was provided from her GP describes his opinion of her current condition, as the Council understands it, the independent doctor took into account Mrs Cleave’s GP’s opinion at the time of her retirement.  The letter provided, which included part of a report by a doctor working for DWP, does not address the principal reason for Mrs Cleave not meeting the Scheme’s ill health retirement criteria, the issue of permanence. The DWP doctor was primarily concerned with Mrs Cleave’s current state of health, whereas, under the Scheme Regulations, the criteria for ill-health retirement require the incapacity to be “permanent”, meaning likely to last at least until age 65. 
29.3. If there has been some deterioration in her condition to the extent that Mrs Cleave believes she would now meet the criteria for ill health retirement, she can, under the Scheme Regulations, apply for the early release of her benefits on health grounds.  If she was successful in this application, although there would be no service enhancement added to her benefits, she would be entitled to receive them from a current date without any reduction for early payment. 

29.4. Full consideration had been given to the evidence of Mrs Cleave’s complaint and the Council disputes the allegations made.  Mrs Cleave’s absence was managed in accordance with the Local Authority’s sickness absence procedures, and as part of this, she was referred to the Occupational Health Service for their professional opinion of her medical condition and impact that it may have on her return to work.
29.5. It was not the case that medical evidence Mrs Cleave had provided was not taken into consideration by the Occupational Health Service or independent medical advisors. As can be seen from the documentation provided, Drs Wynn, Lloyd and Ponsonby had sight of all of the information available at the time their decision was made, this included reports from Dr Long.

29.6. The decision on whether or not Mrs Cleave was entitled to retire on ill-health benefits can only be based upon the evidence provided and the medical opinion of her long term prognosis at that time.  Indeed, the Council said, her own GP indicated that “options for treatment” still remained open.

29.7. On two separate occasions during her sickness absence review, Mrs Cleave was provided with information and application forms to initiate the alternative employment process but declined the offer.

29.8. Mrs Cleave was referred for consideration for ill-health retirement by Dr Lloyd, independent Consultant Specialist in Occupational Medicine, in May 2004.  After reviewing the evidence on file from all sources, Dr Lloyd determined that, in his opinion, she was not permanently incapacitated, either from her original post or from a suitable alternative post at that time.

29.9. Following this decision, Mrs Cleave raised a formal appeal, which was addressed by another independent Occupational Physician, Dr Ponsonby. Again the consultant was given open access to all medical evidence and he upheld Dr Lloyd’s decision.  In Dr Ponsonby’s opinion, whilst Mrs Cleave had a number of ongoing problems, he considered them not to be permanent as defined by the Scheme Regulations.

29.10. In July 2005, Mrs Cleave also submitted a medical report from the DWP.  This report details the information critical to the outcome of Mrs Cleave’s eligibility to receive benefits by looking at her current state of health, which is reviewed in line with her claims.  However, under the Scheme Regulations, incapacity has to be looked at on a longer term basis, and to qualify, any medical condition must be seen to be “permanent” - causing an inability to work likely to last at least until the employee is 65 years of age.  The DWP report does not provide evidence to support this prognosis and, therefore, for the purposes of determining ill-health retirement benefits, is of limited value.

29.11. Subsequently, having reviewed all the medical evidence at the time the application was considered, and taking into account professional medical advice, Mrs Cleave’s employment was terminated on 2 December 2005.

29.12. After reviewing the details of Mrs Cleave’s complaint, the Council, together with the medical practitioners, had addressed the correct questions and followed the correct procedures and regulations to determine eligibility for ill-health retirement.  Further, the case was reviewed by the Specified Person, a Pension Consultant, who again upheld the decision made by the Council. 
CONCLUSIONS

30. For a Member of the Scheme to qualify for ill-health benefits under Regulation 27 the following criteria must be fulfilled:

· The Member must be permanently incapable of his or her employment or a comparable employment with the employing authority, and

· The Member must leave local government employment by reason of being permanently incapable of discharging his or her duties because of ill-health.  Regulation 97 requires an occupational health physician to provide the Scheme employer with an opinion as to the permanent incapacity of the Member.
31. The fact that an individual may not be capable of carrying on their job at that time (as was the case with Mrs Cleave), does not necessarily mean that they will be “permanently” incapable of discharging efficiently the duties of that job or a comparable employment.  Without a clear indication from any of those who had met Mrs Cleave that there was permanent incapacity, and with Dr Ponsonby certifying that, in his opinion, Mrs Cleave was in fact not permanently incapable, it would be difficult to conclude that it was unreasonable for the Council to turn down her application for ill-health early retirement benefits.

32. It is true that Mrs Cleave was awarded DLA from the DWP. The criterion for the award of DLA, was whether Mrs Cleave would be incapacitated from work for the foreseeable future, not whether her illness was permanent.  Mrs Cleave was, however, examined thoroughly for the purposes of the assessment and she is unhappy that opinions were formed and decisions made about whether or not to award her an ill health early retirement benefit based on the opinions of doctors who did not actually physically examine her.  Since at least three medical opinions,  including an independent physician as required under the Scheme Rules, were that Mrs Cleave’s condition was not permanent, I am satisfied that no injustice was caused as a result of her not undergoing a physical examination in relation to her application under the Scheme.  
33. Although Mrs Cleave has clearly endured several years of pain, for which I sympathise, I do not find that there was any maladministration in the refusal to award ill-health benefits.  The complaint is not upheld. 
CHARLIE GORDON

Deputy Pensions Ombudsman

25 January 2008
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