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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr J S James

	Employer
	:
	Jacobs UK Limited (Jacobs) (formerly Babtie Group Limited)


MATTERS FOR DETERMINATION
1. Mr James says that Jacobs wrongly refused him ill-health early retirement benefits under the Babtie Group Limited Superannuation and Life Assurance Scheme (the Scheme).

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and, if so, whether injustice has been caused.

THE RELEVANT RULES OF THE SCHEME

3. Rule 5 of the Scheme, under the heading of “Early Retirement”, is as follows:
“(2)(a)
In the event of a Member leaving the service of the Employer before the Pension Date either after the attainment of the age of fifty years or at any time because of Incapacity and in either case, applying to the Employer for payment of an immediate pension in accordance with this Rule, the Trustees shall, if the Employer so requests and the Member accepts the terms offered, treat such Member as having retired on the date on which he leaves the Employer’s service … and the Member shall then … become entitled to payment of an immediate pension at such annual rate as the Actuary shall deem to be equivalent to the pension which would otherwise have been payable at the Pension Date to the Member in terms of Rule 13 [Termination of Pensionable Employment] having regard to the earlier date from which such immediate pension is payable …
…

(2)(f)
Notwithstanding the terms of Section 2(a) of this Rule where a member leaves the service of the Employers before the Pension Date because of Incapacity and is treated as having retired on the date of leaving and becomes entitled to payment of an immediate pension and lump sum benefit in accordance with the foregoing section of the Rules the Trustees shall, if the Employer’s Medical Adviser certifies that such member is suffering from a permanent illness or permanent incapacity whereby the member is unable to work again, augment the immediate lump sum and benefit to such an extent that the Member’s Ranking Service is increased by 10 such years or to that which he would have actually completed if he had remained in the service of the Employers until the Pension Date if this is less and in such a case the immediate pension and lump sum benefit shall not be reduced having regard to the earlier date on which it becomes payable.”
““Pension Date” means that included in the explanatory literature issued to a Member and shall be in the range of 60-65.  PROVIDED that for the purposes of calculating Prospective Scale Pension and in Rule 5(f), “Pension Date shall mean the Member’s 65th birthday.”” 

““Incapacity” means physical or mental deterioration sufficient to prevent the individual from following normal employment or to cause very serious impairment in his earning capacity.””


MATERIAL FACTS
4. On 1 February 2000, Mr James, a Resident Engineer for Jacobs, was involved in an incident at work in which he was allegedly subjected to a verbal attack.  He was absent from work from 7 February 2000 to 29 February 2000.  He was then moved to a different site but became absent again from work from 10 April 2000 onwards.
5. In a medical report to Jacobs dated 19 October 2000, Mr James’ General Practitioner said Mr James was suffering from stress and, as the prognosis for his condition was usually good, he could be anticipated to make a full recovery.

6. Mr James’ contributions to the Scheme ceased on 1 April 2001 and he became entitled to preserved benefits from the Scheme, payable at age 65, 26 March 2016.
7. Jacobs requested medical information from Mr James’s General Practitioner’s practice with a view of finding out whether Mr James could return to work and, if so, what requirements might be needed for his return.  In a medical report to Jacobs of 14 May 2001, Mr James’ new General Practitioner said:

“1.  
Mr James appears to be suffering from a chronic anxiety state with depressive features, which has not responded well to the usual medication and to cognitive therapy.

2.   
He has little problem with day to day activities or with physical tasks.  However, the symptoms have affected his mood, concentration and confidence which has implications for day to day work, particularly for the kind of position of responsibility he has when he is at work.

… although as the problem has gone on for quite a long time now it is likely that may well take a similar amount of time to fully resolve, and may never fully do so.  In view of this and the length of time that has elapsed, I would suggest you consider retiring Mr James on ill health grounds.” 
8. After receiving the General Practitioner’s medical report above, Jacobs arranged for an independent medical assessment of Mr James to be carried out in order to obtain more information, which could be also used by Jacobs if an ill health early retirement application was received from him.  Mr James attended the medical appointment on 17 August 2001.  However, Jacobs’ Occupational Health service provider later informed Jacobs that the particular doctor who examined Mr James on that day was no longer being used by the service provider and another independent medical assessment would have to be carried out.
9. On 1 December 2001, Mr James applied to Jacobs for ill-health early retirement.  He was then seen by another independent doctor on 30 January 2002.  In a medical report of the same date, the doctor said:

“Mr James has been told that he has post traumatic stress disorder and I am sure this is the correct diagnosis.  …

Although one would expect things to improve, it is well recognised that significant post traumatic stress disorder can persist for months and years and certainly, at present, there is no prospect of Mr. James being able to resume work in any capacity.

I would suggest to his employer that he would be a suitable candidate for ill health retirement at this stage.  The Disability Discrimination Act will apply, however I do not believe there are any reasonable adjustments that may be made that would facilitate Mr. James returning to work.”
10. In a letter to Mr James, dated 31 May 2002, Jacobs said that consideration had been given to his ill health early retirement application but it had been decided that his condition should be reviewed in about six months time.
11. Mr James was seen at home by the same independent doctor, as in paragraph 9 above.  In a medical report to Jacobs of 30 January 2003, the doctor said:

“Based on my current assessment [today] I am sure that Mr. James is not fit to return to his previous employment, nor do I believe that his is fit to return to work in any capacity at the present time.  It may be that matters will improve, however based on the rate of progress to date I can only advise that this is likely to be an extremely slow process and may well take a matter of years.”

12. Jacobs decided that the medical advice received was insufficient to award Mr James ill health early retirement from the Scheme and that his position should be reviewed again in six months’ time.

13. In May 2003, solicitors acting on behalf of Jacobs contacted Frank Howard, a firm of solicitors acting for Mr James, to discuss his situation.  Exchanges of correspondence followed and in a letter to Frank Howard of 22 August 2003, the solicitors said that it was unclear whether or not Mr James could undertake alternative employment and Jacobs was prepared to continue to explore that option.  However, Mr James wished to pursue his claim for ill health early retirement and in October 2003, Jacobs decided to obtain updated medical information about Mr James’ condition.

14. In a medical report to Jacobs of 23 June 2004, the General Practitioner said that Mr James would be unlikely to be fit to return to work for Jacobs or for any other employer in his previous capacity.

15. In a medical report to Jacobs of 27 September 2004, an Occupational Physician said:

“… in my capacity as Medical Adviser to [Jacobs] I visited Mr James at his home … on 23 September 2004.

…

In my opinion Mr James is unlikely to be suffering from a formal psychiatric disorder.  He does have generalised anxiety which has now become chronic and he will find this in itself problematic in certain situations.

With respect to this, and to Mr James’ ability to return to work, although I am of the opinion that he should be capable of some work appropriate to his knowledge and ability in situations he feels comfortable with i.e. an office with familiar people or working from home, after well 4 years out of the workplace I would have to assess the probability of a successful return to work as minimal.

Regarding retirement on medical grounds my advice to the trustees of [the Scheme] would be that in my opinion I cannot say that Mr James’ condition is permanent in nature and therefore cannot say that he will not be able to work for [Jacobs] or any other employer at any point in the future.”  

16. The Occupational Physician obtain a further medical report from Mr James’ General Practitioner (dated 8 November 2004) before confirming to Jacobs, on 17 November 2004, his advice given in the medical report of 27 September 2004 above.
17. In a letter to Frank Howard, dated 5 July 2005, solicitors on behalf of Jacobs said:

“My clients are wiling to allow Mr James to retire early and draw his immediate pension from the Scheme.  However, they are not willing to award him enhanced ill health early retirement.  In addition, my clients would wish Mr James to enter into a Compromise Agreement with them.  This will reflect the position as regards the pension, together with provision being made for payment of your client’s notice pay.”

18. In June 2006, Frank Howard provided Jacobs’ solicitors with a letter received from Mr James’ General Practitioner, dated 14 June 2006, which said:

“When I saw him recently for a review it was clear that, if anything, he was still suffering from the same problem, despite several years of various treatments.  If anything Mr James is worse and I am sure he is not fit to return to work and that, after several years of this he will never be fit to work, i.e. his incapacity is permanent and therefore he is suitable for retirement on ill health grounds.” 
19. Jacobs’ solicitors informed Frank Howard on 7 July 2006 that Jacob’s position with regard to Mr James’ position had not been changed by the latest medical information received from the General Practitioner.
CONCLUSIONS

20. To obtain an early retirement pension from the Scheme under Rules 5(2)(a) and (f), Mr James had to first make an application to Jacobs under Rule5(2)(a), which he did on 1 December 2001.  There is then a condition that Jacobs may request the Trustees to pay the pension.  In my view, they may make that request at their discretion.  There is, therefore, no automatic qualification for a pension.
21. The amount of the pension in a case of Incapacity is potentially affected by Rule 5(2)(f).  It says that with a certificate from the medical adviser appointed by Jacobs, Mr James’ pension under Rule 5(2)(a) would be increased.  The medical adviser’s certificate is required to say that illness or incapacity is permanent “whereby the member is unable to work again”.  This adds to the definition of Incapacity contained in the Rules, which does not have explicit reference to permanence.
22. So even if Mr James’ state of health is consistent with the Incapacity definition, there remains the question of whether he is “able to work again” (that is, whether the incapacity is likely to be permanent in the sense of lasting until the age at which he would otherwise normally have retired).
23. The doctors appointed by Jacobs were unable to say that Mr James was likely to be permanently incapacitated.  The doctors did not provide the certification of permanency required and, clearly, without that certification, the Trustees are unable to enhance early retirement benefits from the Scheme.  
24. There is a difference of opinion between Mr James’ General Practitioner and the medical advisers appointed by Jacobs.  I note that the Occupational Physician obtained a medical report from Mr James’ General Practitioner before confirming the advice to Jacobs that had been contained in the medical report of 27 September 2004, so his opinion was not ignored.  My role is to consider whether the final decision reached was properly made and was not perverse, i.e. a decision to which no reasonable decision maker faced with the same evidence would come to. 

25. I do not find that the decision reached was perverse, or that there was any fault in the process. 

26. I do not uphold the complaint.
TONY KING

Pensions Ombudsman

19 March 2008
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