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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs B Lockett FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	Principal Civil Service Pension Scheme FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondents
	:
	HM Prison Service (employer)
Home Office (scheme administrator)

Cabinet Office (scheme manager)


MATTERS FOR DETERMINATION

1. Mrs Lockett complains that she was improperly refused injury benefit.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES
3. Rule 11.3 stated:
“Qualifying conditions

Except as provided under rule 11.11 [which relates to Temporary Service outside the United Kingdom], benefits in accordance with the provisions of this section may be paid to any person to whom the section applies and

(i)
who suffers an injury in the course of official duty, provided that such injury is solely attributable to the nature of the duty or arises from an activity reasonably incidental to the duty; or

(ii)
who suffers an injury as a result of an attack or similar act which is directly attributable to his being employed, or holding office, as a person to whom this section applies…”
4.
Rule 11.6(i) stated:
“A person whose service is ended otherwise than at his own request or for disciplinary reasons before the retiring age may be paid an annual allowance and lump sum according to the medical assessment of his earnings capacity, the length of his service and his pensionable pay when his service ends.”
5.
Rule 11.6(iii) stated:

“A person who is receiving sick pay or sick pay at pension rate for his injury, or whose entitlement to paid sick leave has expired and for whom the total amount of sick pay or sick pay at pension rate, together with certain income from public funds amounts to less than the amount of guaranteed minimum income provided for in Rule 11.7 for total incapacity, may be paid a temporary allowance under this section for an amount sufficient to bring the said total up to the guaranteed minimum income for total incapacity.”
6.
The Scheme Rules contained four categories of earning capacity impairment:

Slight impairment – more than 10% impaired, but no more than 25%.

Impairment – more than 25%, but not more than 50%.

Material Impairment – more than 50%, but not more than 75%

Total Impairment – more than 75%.

7.
Rule 1.13(j) stated:

“The “Scheme Medical Adviser” is the person or body appointed for the time being by the Minister to provide a consultation service on medical matters in relation to Civil Service pension and injury benefit arrangements or, in a case where a function normally exercisable by that adviser is being exercised by another person or body on an appeal from that adviser’s decision in accordance with procedures that are acceptable to the Minister, is that other person or body.”

MATERIAL FACTS

8.
Mrs Lockett was employed by HM Prison Service.  In March 2003, she went on sick leave and never returned to work.  In April 2003, Mrs Lockett applied for injury benefit.  The Prison Service arranged for her to be examined by Dr Richards, a specialist occupational physician employed by BMI Health Services, as were all the doctors referred to in this Determination.  Dr Richards submitted a report, dated 1 May 2003, stating that Mrs Lockett appeared to be suffering from depression and he would be asking her GP for a report.
9.
On 23 July 2003, Dr Miller submitted a report stating that Mrs Lockett was unfit for work at present, but her condition should improve with treatment.  Dr Miller said that she was discussing a treatment plan with Mrs Lockett’s GP.
10.
On 28 August 2003, the Prison Service wrote to Mrs Lockett’s trade union, the Prison Officer’s Association (POA), stating that the prison governor had decided that Mrs Lockett had not sustained a qualifying injury.

11.
On 2 September 2003, the POA made a complaint to the Prison Service on Mrs Lockett’s behalf.  The POA considered that the prison governor had not properly considered Mrs Lockett’s application for injury benefit.

12.
On 17 September 2003, the prison governor wrote to Mrs Lockett, stating that he was not satisfied that she qualified for injury benefit.  The POA made further representations, stating that Mrs Lockett was now on half pay and a decision needed to be made.  The Prison Service made arrangements for Mrs Lockett to be examined by Dr Charlson.
13.
Dr Charlson submitted a report dated 19 November 2003.  He stated that “Mrs Lockett’s medical condition is resolvable…it is unlikely that she will return to work within a three month period.”

14.
The POA pressed the Prison Service for a decision, but the governor declined to make one.  Mrs Lockett had raised various matters under the Prison Service’s grievance procedure, and the governor felt that these should be resolved first.  The POA expressed dissatisfaction with this state of affairs, both to the governor and the area manager.
15.
On 13 August 2004, the Prison Service issued its decision under the grievance procedure.  The POA asked when a decision on Mrs Lockett’s injury benefit application would be made.  The Prison Service asked Dr Adeodu to review Mrs Lockett’s case.  On 1 November 2004, Dr Adeodu provided a brief report, stating that he had seen no evidence in the papers that Mrs Lockett’s psychological problems were brought about by events in her workplace.  Dr Adeodu noted that he was not approved by the scheme to sign injury benefit certificates, so he would ask a colleague to review the papers and sign the necessary form.
16.
The Prison Service passed Mrs Lockett’s file to the Home Office, asking for a decision to be made on her claim for injury benefit.  On 29 November 2004, the Home Office wrote to Mrs Lockett, declining her application for injury benefit and stating that she could appeal against this decision.  Mrs Lockett did so.
17.
The Prison Service obtained a report, dated 7 June 2005, from Dr Evans.  Dr Evans reviewed the papers and stated that, in injury benefit cases, the burden of proof lay with the applicant.  Independent evidence was required of an event, a series of events or third party behaviour which had caused a breakdown in mental health.  Dr Evans stated the opinions of Mrs Lockett’s GP and community psychiatric nurse did not constitute “independent verification of Mrs Lockett’s account.”  Dr Evans noted that Mrs Lockett had made an application to the Employment Tribunal.  He suggested that her application be reviewed when the outcome of those proceedings were known.
18.
Mrs Lockett was dismissed on 30 June 2005, on the grounds of inefficiency caused by her poor attendance.  She did not proceed with her application to the Employment Tribunal.
19.
The Home Office obtained a report from Dr Stuckey dated 20 July 2005.  Dr Stuckey reviewed the papers and concluded that “the medical aspects of the criteria for a qualifying injury appear satisfied.”  Dr Stuckey assessed Mrs Lockett’s degree of impairment at less than 10%.

20.
On 1 September 2005, the Home Office wrote to the POA.  The Home Office considered that the medical evidence pointed to Mrs Lockett’s health improving with time.  The Home Office confirmed that compensation had been paid to Mrs Lockett regarding the various grievances she had raised.  The Home Office refused Mrs Lockett’s appeal.  She was advised that she could make a further appeal to the Cabinet Office, which she did on 24 February 2006.  The Cabinet Office received the papers from the Home Office on 10 April 2006.
21.
The Cabinet Office issued its decision on 9 June 2006.  The Cabinet Office upheld Mrs Lockett’s appeal, stating that the medical evidence showed that Mrs Lockett would not have sustained the injury but for what happened to her at work.  The Cabinet Office concluded that, as Dr Stuckey had assessed Mrs Lockett’s impairment at less than 10%, she was not entitled to permanent injury benefit.  However, the Cabinet Office directed the Home Office to consider whether Mrs Lockett was entitled to temporary injury benefit under the provisions of Rule 11.6(iii), for any period attributable to the qualifying injury for which she was on reduced pay.
22.
The Home Office wrote to Mrs Lockett on 28 September 2006, stating that she was entitled to temporary injury benefit from 26 January 2004 to 30 June 2005.  The appropriate payment was made to her.
SUBMISSIONS

23.
Mrs Lockett says:
23.1
The Prison Service and the Home Office took too long to decide her application for injury benefit.

23.2
Had her application been decided earlier, she would have qualified for permanent injury benefit.

23.3
The BMI doctors speculated as to whether Mrs Lockett would be able to return to work at some point in the future.  That was not the test; they needed to ask themselves if Mrs Lockett had suffered a qualifying injury.

23.4
If she qualified for temporary injury benefit between January 2004 and June 2005, she must now qualify for permanent injury benefit.  She should be paid permanent injury benefit at the highest rate.

23.5
She has submitted a report, written by her community psychiatric nurse on 1 September 2006, which states:

“…It is due to the work situation and her experiences there that she is now unable to consider work, certainly in the near future, if it all.  The work incidents have undermined her self esteem and her self confidence.  She is socially deskilled due to these events which I believe will affect her socially but would also affect her ability to function fully in any work situation.

Mrs Lockett is under the care of Consultant Psychiatrist, Dr Neville Warnke.  She is also due to be assessed for ongoing psychological therapy with the Psychologist.  These issues are long standing.”

24.
The respondents have made a joint submission.  They say:

24.1
Temporary injury benefit is always paid on the basis of total impairment.  That reflects the fact that those being paid temporary benefit are usually totally impaired for a short period and then make a full recovery.  There are many conditions which are temporarily totally debilitating, such as a broken leg, from which a full recovery can routinely be expected.
24.2
Rule 11.6(i) provides for an assessment of earnings capacity to be made.  That must involve looking at if, or when, the applicant can return to work.  The test is the ability to earn in general, not just as a prison officer.
24.3
Mrs Lockett’s impairment was assessed at less than 10% and therefore she does not qualify for permanent injury benefit.  However, they understand that Mrs Lockett is under the care of a psychiatrist.  The Home Office is willing to review her application on receipt of a report from the psychiatrist.

24.4
Medical assessments must be made by the scheme medical adviser.  Decisions involving medical matters cannot properly be made by employers or pension scheme administrators.  Employers and scheme administrators should not be allowed to see sensitive medical information.
CONCLUSIONS
25.
There are two decisions required to be taken in considering Mrs Locket’s entitlement to permanent injury benefit: did she suffer a qualifying injury and, if so, to what extent was her earning capacity impaired. The Cabinet Office has already confirmed that Mrs Lockett has suffered a qualifying injury, but the Prison Service and the Home Office appear to have been under the impression that the outcome of Mrs Lockett’s application for injury benefit depended on the decision of BMI’s doctors as to the level of impairment.  However, I have not seen anything in the injury benefit rules that state this is so. BMI’s doctors are there to provide medical input and a consultation service, not to take the final decisions on entitlement. It is not clear to me that their role has been properly recognised here and the decision maker has been properly identified.  It appears to me that the Prison Service and the Home Office confused the giving of advice, which BMI was intended to do, with making a decision, which it was not.
26.
There is nothing intrinsically incorrect in preferring one medical opinion over another, where this is the result of a careful weighing up of the available evidence.  I am not convinced that this was done in Mrs Lockett’s case.  Whilst it is entirely appropriate to seek advice from occupational health specialists, Mrs Lockett’s case rests very much on the probable outcome of therapeutic intervention.  Circumstances where the view of a psychiatrist would be expected to hold some weight.

27.
Given the apparent uncertainty as to respective roles, and who the decision maker was, Mrs Lockett was faced with a haphazard process, with the Prison Service, the prison governor and the Home Office all being involved in her case.  In particular, the prison governor’s refusal to consider the matter, and the failure of his superiors to intervene, was the direct cause of a year’s delay.
28.
Whilst Rule 11.6(i) refers to a “medical assessment” of the level of impairment, this falls short of providing that such a medical assessment must be made by BMI and BMI alone; thereby preventing the Prison Service and Home Office from obtaining and considering other appropriate medical assessments or, indeed, removing the decision from them altogether.  It is thus my conclusion that the Scheme Rules do not specify that it is for the medical advisers to determine the level of impairment.  The employers and pension scheme administrators will doubtless have procedures in place to ensure that medical information is dealt with sensitively and that proper levels of confidentiality are observed.
29.
Therefore, the decision that now needs to be properly taken is the level of impairment she has suffered.  That must be done by the Prison Service as employer, having regard to all the available medical evidence. I cannot see that this is something they have done in Mrs Lockett’s case.
30.
Dr Evans (paragraph 17) did not seem to understand the scheme’s criteria for the payment of injury benefit.  His dismissal of the views of Mrs Lockett’s GP and community psychiatric nurse was somewhat cavalier, especially bearing in mind that he had not examined Mrs Lockett himself.

31.
Decisions were taken regarding Mrs Lockett’s application, based on medical reports from doctors who had not examined her and who had no specialist knowledge of psychiatric disorders.  Dr Adeodu (paragraph 15) was not even authorised to sign injury benefit certificates, but his opinion was nevertheless sought and relied upon.
32.
It is unfortunate, to say the least, that the Home Office only considered whether Mrs Lockett was entitled to temporary injury benefit when it was directed to do so by the Cabinet Office.

33.
The Home Office is now proposing what should have been done much earlier, which is that a report be obtained from a psychiatrist.  Had this been done, Mrs Lockett might have been spared the undoubted stress and inconvenience of making applications to the Cabinet Office and myself.

34.
The shortcomings outlined in paragraphs 25 to 33 constitute maladministration by the Prison Service and the Home Office.  That maladministration was undoubtedly the cause of distress and inconvenience to Mrs Lockett, in respect of which she is entitled to appropriately modest compensation.
35.
I do not uphold Mrs Lockett’s complaint against the Cabinet Office, which upheld Mrs Lockett’s appeal and directed the Home Office to take corrective action.

36.
The passage of time will make the consideration of Mrs Lockett’s application for permanent injury benefit more difficult to undertake.  Nevertheless it must be done and the Directions which follow seek to ensure that the matter is properly considered.

DIRECTIONS

37.
Within three months of the date of this Determination, the Prison Service shall obtain a report from Mrs Lockett’s psychiatrist, having first provided the psychiatrist with the scheme’s criteria for permanent injury benefit.  Having received the report, together with any other medical evidence that it deems appropriate, the Prison Service shall decide the level of impairment suffered by Mrs Lockett as a result of the qualifying injury.  The Prison Service shall communicate its decision to Mrs Lockett, giving reasons.
38.
In recognition of the distress caused to her by the maladministration identified in paragraph 34, the Prison Service and the Home Office shall each pay Mrs Lockett £100.
CHARLIE GORDON

Deputy Pensions Ombudsman

19 October 2007
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