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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs M M Appleyard

	Scheme
	:
	NHS Pension Scheme (the Scheme)

	Respondent
	:
	NHS Business Services Authority  (NHS Pensions Division)


MATTERS FOR DETERMINATION
1. Mrs Appleyard’s complaint is that she would have taken advice on alternative pension provision if she had been notified (in 1997) by the NHS Pensions Division (then NHS Pensions Agency) that she was ineligible to rejoin the Scheme. Mrs Appleyard wants the pension benefits that she would have been entitled to, in respect of contributions paid into the Scheme from September 1997, if she had been eligible to rejoin the Scheme.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
3. Mrs Appleyard was a member of the Scheme from October 1981 to August 1990, when she retired due to ill-health. 

4. In September 1997, aged 61, Mrs Appleyard returned to NHS employment and she was allowed to rejoin the Scheme.

5. On rejoining the Scheme, Mrs Appleyard paid 6%, and her employer 14%, of her pensionable pay into the Scheme.
6. In September 2005, Mrs Appleyard was notified that she was in fact ineligible to rejoin the Scheme, since an amendment to the Scheme’s Regulations, effective from March 1995, prohibited an ill-health Scheme pensioner from rejoining the Scheme from or after age 50. Consequently, all contributions, following her re-employment, would be refunded to her, less tax.

7. Mrs Appleyard duly complained about the delayed notification, which triggered NHS Pensions Division’s Internal Dispute Resolution Procedure (IDRP).

8. At IDRP Stage One, it was decided that Mrs Appleyard was ineligible to rejoin the Scheme (for the reason as in paragraph 6 above) and she should be refunded all contributions collected following her re-employment, with interest, less tax as follows:

Total amount of contributions paid:
£2,838.37

Total amount of interest payable:
£  498.17 (7 September 1997 to 31 March 2006)

Less 20% tax:


          (£  667.31)
Total amount refunded

£2,669.23 

9. Mrs Appleyard appealed against the Stage One decision on the grounds that the refund was inadequate compensation for losing the additional pension she was expecting following her re-employment. Mrs Appleyard claimed compensation equivalent to the pension that she would have been entitled to if she had been eligible to rejoin the Scheme, plus an additional amount for inconvenience caused. 

10. At IDRP Stage Two, it was decided that the amount paid to Mrs Appleyard was correct, but in addition offered her an ex-gratia payment of £250 for distress and inconvenience caused, which Mrs Appleyard rejected. 

11. Following consultation with the Pensions Advisory Service, Mrs Appleyard complained to my office.

NHS Pensions Division’s position

12. NHS Pensions Division acknowledge that Mrs Appleyard was incorrectly brought back into the Scheme in 1997.

13. Under the Scheme’s 1995 Regulations (and later amendments), Mrs Appleyard was ineligible to rejoin the Scheme, and the Regulations allow no discretion to grant her pensionable service from 1997 to 2005.

14. NHS Pensions Division’s final position is that they are prepared to further refund to Mrs Appleyard:

14.1. the tax deducted from the interest paid to her in March 2006 (i.e.  £99.63) plus interest (March 2006 to the date of refund).

14.2. An unconfirmed £28 deducted from Mrs Appleyard’s final salary in February 2006 (less 20% tax) plus interest (February 2006 to the date of refund).

15. However, NHS Pensions Division are not prepared to increase their offer of £250 for distress and inconvenience, their reasons being:

15.1. When Mrs Appleyard took ill-health retirement in 1990, NHS Pensions Division doubled her pensionable service and credited “her intended purchase of added years, waiving all further payments due under that agreement”.

15.2. Interest paid in March 2006 was:

“…based on gross contributions received by the Scheme. In view of the fact that Mrs Appleyard has not identified an alternative pension arrangement, we believe that she would have paid more income tax and that it might reasonably be argued that we should have used the net amounts, as this is all she would have had at her disposal.”

15.3. They doubt that Mrs Appleyard would have been able to secure equivalent benefits to the Scheme under a personal pension arrangement.
15.4. They have agreed to refund to Mrs Appleyard “an unconfirmed contribution of £28 and also return the tax deduction we applied to the interest payment” plus interest to the date of payment.

15.5. When Mrs Appleyard returned to NHS employment her employer should have issued her with a booklet, ‘A Guide to the NHS Pension Scheme’, which included a Scheme questionnaire, which should have resulted in her employer confirming that she was ineligible to rejoin the Scheme:

“Mrs Appleyard has not said that she did not receive the pack, only that she does not recall receiving it. Given this response and that it was standard procedure for the pack to be distributed, we think it probable that Mrs Appleyard did receive it, and that it might therefore have been expected that she should have made appropriate enquiries to clarify her position”.

CONCLUSIONS

16. The NHS Pension Scheme Regulations 1995 (and later amendments) (the Regulations) are the Scheme’s governing documents.

17. Under the Scheme’s Regulations (see Appendix), Mrs Appleyard was not eligible to rejoin the Scheme in 1997, since she was over the age of 50 when she was re-employed. The fact that she was allowed to do so constitutes maladministration by her employer and NHS Pensions Division.
18. Mrs Appleyard is seeking financial redress equivalent to the benefits that she would have accrued under the Scheme if she had been eligible to rejoin. However, since Mrs Appleyard was ineligible to rejoin the Scheme, it follows that she cannot be entitled to these benefits under the Scheme.

19. Further, the Regulations offer no discretion or flexibility to grant Mrs Appleyard the benefits that she is claiming.

20. I note that, during the period in question, Mrs Appleyard paid 6%, and her employer 14%, of her pensionable pay into the Scheme. 
21. Mrs Appleyard has stated that she would have taken advice on alternative pension provision if she had been told on her re-employment that she was not eligible to rejoin the Scheme. 

22. However, I am unable to conclude that, more likely than not, Mrs Appleyard would have decided to make the necessary outlay to secure equivalent benefits to the Scheme, in a personal pension arrangement, if she had been told in 1997 that she was not eligible to rejoin the Scheme.

23. In my view, NHS Pensions Division’s approach to return Mrs Appleyard’s contributions paid after she rejoined the Scheme (less 20% tax) plus interest (at reference bank base rates) to the date of payment, is appropriate in these circumstances.

24. I note that Mrs Appleyard has been refunded this sum, but that the interest paid was initially incorrectly reduced by 20% in respect of tax. However, NHS Pensions Division have now agreed to refund the tax amount deducted plus interest to the date of payment (see paragraph 12.1). I consider that, by making this payment, together with the payment in paragraph 12.2, NHS Pensions Division will have provided adequate financial redress to Mrs Appleyard. 
25. However, I do not believe that NHS Pensions Division’s offer to pay Mrs Appleyard £250 for distress and inconvenience, adequately recognises the considerable upset that she has clearly experienced. 

26. I have considered NHS Pensions Division’s reasons for not increasing their offer (sub paragraphs 13.1 to 13.5) and to me it is apparent that they have confused the financial redress, which Mrs Appleyard is entitled to, with her entitlement in respect of the distress and inconvenience caused to her.
27. I am extremely surprised and disappointed that NHS Pensions Division are not prepared to increase their distress and inconvenience award, when given the opportunity, in order to avoid the additional costs involved as a result of my having to formally determine this matter, and to avoid further prolonging Mrs Appleyard’s complaint. 

28. NHS Pensions Division’s maladministration persisted for approximately eight years (1997 to 2005) and, if Mrs Appleyard had been able to demonstrate that she would, more likely than not, have made alternative pension provision, at the time she decided to rejoin the Scheme, it is likely that her financial loss would have significantly exceeded the amount she has now been paid.
29. My Direction which follows provides to Mrs Appleyard what I consider to be a reasonable sum in recognition of the upset caused to her.
DIRECTIONS

30. Within 14 days of this determination NHS Pensions Division are to pay Mrs Appleyard:

30.1. £99.63 plus interest at reference bank rates (March 2006 to date of payment of the refund).

30.2. £28 less 20% tax plus interest at reference bank rates (February 2006 to the date of payment of the refund).

30.3. £750 in recognition of the distress and inconvenience caused to her as a result of the maladministration identified above.

CHARLIE GORDON
Deputy Pensions Ombudsman

12 February 2008

Appendix

Extracts from NHS Pension Scheme Regulations 1995

Part E – Benefits for members – Early retirement pension (ill-health), E2 (11):

“The employment of a member to whom a pension is payable under this regulation may be pensionable under the scheme providing that the member is under the age of 50 at the date on which he returns to pensionable employment”.

Restriction on further participation in the scheme, B3 (2):

“Persons whose pensions under the scheme are payable may not contribute to or accrue further pensionable service under the scheme, except in the cases referred to in regulation E2 (11) (further pensionable employment under the age of 50 after early retirement pension becomes payable on grounds of ill-health)…”
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