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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs A Cunningham FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	Teachers’ Pension Scheme FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondents
	:
	Scheme Administrator: Capita Hartshead (Capita)
Scheme Manager: Department for Children, Schools and Families (DCSF) (formerly Department for Education and Schools (DfES)) 


MATTERS FOR DETERMINATION (dated 25 August 2006)

1. Mrs Cunningham says that she has been wrongly refused early retirement on the grounds of ill health (IHER).  
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
RELEVANT PROVISIONS

3. The Scheme is statutory and is governed by the Teachers’ Pension Regulations 1997.  Regulation E4 deals with entitlement to IHER (where a member is incapacitated, as defined).  The relevant sections at the applicable time (November 2004 when Mrs Cunningham’s application for IHER was initially refused) provided:

“E4(1) A person qualified for retirement benefits becomes entitled to payment of them in any of the Cases described in this regulation.

[(2) and (3), Cases A and B, are not relevant as they relate to members aged 60 or over]

(4) In Case C the [member]

(a) has not attained the age of 60,

(b) has ceased after 31st March 1972 and before attaining the age of 60 to be in pensionable employment, 

(c) is incapacitated and became so before attaining the age of 60, and 

(d) is not within Case D [not relevant to Mrs Cunningham’s situation]”

4. The definition of incapacitated (contained in Schedule 1 to the Regulations) says:

“A person is incapacitated

(a) in the case of a teacher, organiser or a supervisor, while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so”

5. Regulation H9 says:
“H9. All questions arising under these Regulations are to be determined by the Secretary of State.”

MATERIAL FACTS

6. Mrs Cunningham was born on 11 April 1950.  She is a teacher and was absent from work on sickness leave (due to stress and depression) from 1 July 2003.  Prior to that she had been absent from work with a shoulder injury between February and May 2003.  A phased return to work in January 2004 was attempted but was unsuccessful.   
7. In August 2004 Mrs Cunningham applied for IHER.  The medical section of the application form was completed by a consultant psychiatrist seen by Mrs Cunningham privately and who had reported to Mrs Cunningham’s GP on 30 June 2004, which report concluded:

“… I think on the balance of probabilities it is unlikely that Mrs Cunningham will ever be able to return to teaching in any capacity, full time or part time.  I very much agree with the views expressed by [her counsellor].  Mrs Cunningham has been off sick for the greater part of the last 18 months.  More significantly, her mental illness has been induced by work stress and her attempted phased return to work was spectacularly unsuccessful and directly detrimental to her mental health.  It would be clinically unwise and potentially damaging to oblige her to repeat the exercise.  We are not dealing here with a potential problem upon return to work, but a definite one that has been confirmed by events  If Mrs Cunningham attempts a further return to work it is foreseeable that her health will suffer and that she will fail in the endeavour.  That will be in no-one’s interests, neither the school, the children in her charge or Mrs Cunningham herself.  

In my view, Mrs Cunningham does fulfil [IHER] criteria … and any such application would have my full support.”

8. Mrs Cunningham had provided her consultant with a report from her counsellor, a UKCP (United Kingdom Council for Psychotherapy) registered psychotherapist, who had said: 
“Our time together focused on her views about teaching and it became clear to her that she felt unable to perceive herself in any teaching role.  I believe that following her experiences her view of herself as a Teacher has been irreparably damaged.  In my experience of working with Teachers I believe that for [Mrs Cunningham] to continue to teach would be detrimental to her emotional well being.  I believe that her past experiences in school with the thought of returning to a very demanding job, would create an internal anxiety that she would find difficult to live with.

[Mrs Cunningham] and I have discussed the alternatives with the main being [IHER].  I think that any recovery will now be linked to the removal of the pressures that are causing her illness, the main one being her worry over her job.”

9. On the application form for IHER the consultant gave Mrs Cunningham’s diagnosis as a moderate depressive disorder.  He said, in answer to the question as to how Mrs Cunningham’s disability affected her ability to fulfil the duties of a teacher:

“Depressive symptoms make it impossible for [Mrs Cunningham] to concentrate in a lesson.  She is unable to draw up lesson plans.  Her fragility of mood would make it impossible for her to cope with any confrontation situation in a class without bursting into tears.  She would be unable to think and act effectively in an emergency situation, thereby exposing any children in her charge to an increased risk.”

10. He went on to say that she had taken antidepressant medication for 6 weeks and had undergone eight counselling sessions, noting a “poor response to both”.  In answer to the question, “Is any further treatment envisaged or possible?”, the consultant said:
“Mrs Cunningham has had 2 evidence based treatments for depression.  She has been off sick with mental health problems for over 1 year.  She has been made unwell by work stress.  The best way to help her now is to remove the causative stress by environmental manipulation.  I would recommend [IHER].  Her mental health is very likely to be worsened by any future attempt to return to teaching in any form/capacity.”

11. The consultant referred to Mrs Cunningham having been seen (in November 2004) by the counsellor and a year before then by an occupational health consultant instructed on behalf of the school at which Mrs Cunningham worked who had recommended the phased return to work (with other measures) which had not been successful.  

12. Mrs Cunningham was seen by a (different) consultant occupational health physician instructed by the Department (which denotes the DfES or the DCFS as appropriate) 25 October 2004.  He reported the following day, concluding:

“It is my opinion that Mrs Cunningham has manifested symptoms of a significant depression, and that as would be expected she is responding to evidence based treatment of medication and psychological therapy.  I note in particular that medication was only introduced in June 2004 and has probably only been at a therapeutic dosage since its increase in early August 2004.  

Work associated factors have contributed to the onset of this illness, in particular conflict with the new Headteacher’s management style and her alleged lack of consultation/discussion.

Mrs Cunningham’s personality and individual behaviours have also contributed to her emotional vulnerability due to the excessive amount of time and energy she has placed on her role as a Teacher, together with her own religious beliefs in the educational setting.

As there are no adverse prognostic factors, I would conclude that the prognosis is favourable for her recovery from this episode of ill health within 12 months of commencing medication treatment.

Avoiding the risk of relapse/setback will require positive intervention to establish a professional working relationship between Mrs Cunningham and the Headteacher, and an agreed structured programme of rehabilitation and support, including suitable Classroom Assistant/School Auxiliary support; Mrs Cunningham’s motivation to resume her role as a Teacher; and her accepting her responsibility to modify her non-work lifestyle to one which promotes positive relaxation and work life balance.”

13. Mrs Cunningham’s application for IHER, with the reports mentioned, was considered by the Department’s medical adviser on 10 December 2004.  He said:

“The reports by the Consultant Psychiatrist and the Consultant Occupational Health Physician indicate a history of depressive illness.  The response to antidepressant medication and counselling has been unsatisfactory.  Mrs Cunningham has been seen by a Psychiatrist for a single assessment interview.  No further treatment has been advised, and there has been no referral to a psychiatric unit for a programme of intensive specialist treatment.  The onset of the condition was closely related to circumstances at work.  Where further treatment may be available, it would be inappropriate to consider Mrs Cunningham to be permanently incapable of all forms of teaching, including part-time employment, at other schools, for a further five years until her normal age of retirement at sixty.”

14. Capita wrote to Mrs Cunningham on 13 December 2004.  The salient part of the letter said:

“The Medical Adviser for the [Department] has carefully considered all the medical evidence in support of your application. 

On the present medical evidence, as recommended by its Medical Advisers, the [Department] is unable to accept your application for ill benefits.”

15. Mrs Cunningham’s union representative submitted an appeal on her behalf in March 2005.  The appeal was supported by a letter dated 18 February 2005 from Mrs Cunningham’s consultant who had been asked to comment on the rejection of Mrs Cunningham’s application.  In that letter he referred to the guidance notes for medical practitioners completing an application form for IHER.  He said that IHER for depression was only likely to be justified in the more severe cases that fulfilled one of the criteria set out in the guidelines as:
· Prolonged major depressive episode resistant to treatment;

· Recurrent episodes of depression despite full and adequate treatment;

· A professional judgment that, despite clinical improvement, a return to work would be very likely to cause a recurrence of depression.

16. Applying that framework to Mrs Cunningham’s case he went on to say:

“Mrs Cunningham has suffered from sustained mental ill health since mid 2003, a period of some 18 months.  It is known that even in severe depression, most patients respond within a year.  During that time, she has undergone treatment with both full dose antidepressants and she has received a full course of counselling.  Neither of these interventions, which are in keeping with recent NICE [National Institute for Clinical Excellence] guidelines on depression published at the end of 2004, has proved effective.”
17. He continued, saying that the facts indicated that Mrs Cunningham fulfilled the first and third criteria.  He said that the Department’s medical adviser acknowledged that antidepressants and counselling had proved ineffective but had rejected the application on the grounds that Mrs Cunningham had not been referred for intensive specialist psychiatric treatment and commented:

“One of the key factors to consider when making any treatment recommendation is how likely it is to prove successful.  The evidence in the report from her counsellor is that further treatment is unlikely to prove successful in Mrs Cunningham’s case.  That was my own assessment following her appointment with me in my out patient clinic.  There is no point in making treatment recommendations just for the sake of it and where it is not clinically indicated …”
18. About the fact that he had only seen Mrs Cunningham once, he said: 
“It is true that I only saw Mrs Cunningham once, but this was for a very lengthy interview …. I was also provided with reports from her counsellor and an occupational health adviser who saw Mrs Cunningham in October 2003.  It is standard practice for an experienced psychiatrist to formulate management recommendations after a single assessment interview.”

19. The appeal was considered by a different medical adviser to the Department who, referring to the consultant’s letter, said:

“… [the letter] has provided no further clinical information regarding the diagnosis and current level of functional disability but has advised that [Mrs Cunningham] has received treatment with  both full dose anti-depressants and a full course of counselling.  This appears to be at variance with the contents of the original report dated 6 August 2004, in which the treatment received was summarised as anti-depressant medication for six weeks and eight sessions of counselling ….
20. The medical adviser referred to the consultant occupational health physician’s report of 26 October 2004 saying that this more recent report had noted that medication had only been introduced in June 2004, and had probably only been a therapeutic dosage since early August 2004 and went on to give a favourable prognosis for recovery within 12 months of commencing medication.  The medical adviser concluded:

“As it remains the case that the available treatment options may have yet to be fully explored, it would be premature to speculate that the current level of disability will cause permanent incapacity.  The available medical evidence fails to support the conclusion that [Mrs Cunningham] is likely to be permanently incapable of teaching on the grounds of ill health despite appropriate treatment.”  
21. Capita wrote to Mrs Cunningham’s union representative on 11 March 2005 saying that her appeal had been rejected.  Mrs Cunningham’s representative submitted a further appeal in June 2005.

22. It was considered by a senior medical adviser on 1 July 2005 who said:
“There appears to be discrepancy between information originally submitted in the application and information later provided.  [The consultant psychiatrist] states Mrs Cunningham has a moderate depressive illness, by then states that the [Department’] guidelines for consideration of [IHER] refer to prolonged major depression.  Mrs Cunningham’s problems arose from difficulty in adapting to the changes associated with a new head teacher in 2002/3 but treatment was not optimised till mid 2004, with no evidence that she has been tried on a variety of medication.  I do not believe the evidence submitted satisfies the criteria for [IHER].”

23. The Department wrote to Mrs Cunningham and her union representative on 5 July 2005 rejecting her further appeal.  Mr Cunningham wrote to his and Mrs Cunningham’s MP, who referred the matter to the Pensions Advisory Service (TPAS).  TPAS entered into correspondence with the Department but the Department’s stance was unchanged.  Mrs Cunningham then made an application here.

24. Subsequently, and independently of her application here, Mrs Cunningham made a new application for IHER, supported by a further report from her consultant Psychiatrist.  As far as I am aware, that application has yet to be decided.  
SUBMISSIONS

From Mrs Cunningham:

25. Mrs Cunningham considers she should have been granted IHER. She makes the following points:

25.1. The Department’s medical advisers have consistently refused to support IHER, despite her consultant’s view that there is no treatment which would result in a recovery sufficient to permit a return to teaching.  The Department and its medical advisers have ignored the consultant’s view as to the suitability and value of further treatment.  

25.2. The Department’s medical advisers expected to see evidence from a treating consultant which establishes that the member is incapable of serving as a teacher, despite appropriate treatment.  After examination, the consultant discharged Mrs Cunningham on the basis that there was no further treatment available which was likely to help.  In such circumstances it is illogical and unfair to require evidence from a treating consultant.  The distinction which the Department seeks to draw between a treating consultant and one who has seen the member for the purposes of providing a report (for the purposes of an application for IHER) does not exist, especially as the Department’s own medical advisers did not examine Mrs Cunningham.  

25.3. The Department has not put forward any explanation as to why its medical advisers chose to ignore the views of Mrs Cunningham’s consultant.  Although the Department asserts that its medical advisers are highly qualified professionals who would obtain a further opinion or report if they considered it necessary or appropriate to do so, it is unclear how the Department can satisfy itself that its medical advisers are sufficiently qualified to enable them to challenge the view of an experienced consultant psychiatrist with particular longstanding experience of the type of illness suffered by Mrs Cunningham.  As far as she has been able to ascertain, none of the Department’s medical advisers involved hold any post graduate qualification in psychiatry.  The Department has not sought any opinion from a qualified psychiatrist to support its stance, neither has Mrs Cunningham been examined by an independent psychiatrist to obtain a view which would have supported or countered the Department’s view.

25.4. Mrs Cunningham refers to the Ombudsman’s determination of application by another member of the same Scheme, Mr Daniels (reference number M00228), where there was differing medical opinion in which case the then Ombudsman said:

“… it would be good administrative practise for the [Department] to seek a further, and independent medical opinion.  This applies where the conflict relates to prognosis as well as diagnosis.”
25.5. The Department stresses that it is up to the member to provide medical evidence in support of the application for IHER, which Mrs Cunningham has done, and it is unreasonable and illogical for the Department to reject that evidence without recourse to a review by a qualified psychiatrist experienced in the particular field.  
26. Mrs Cunningham also says that the time taken to deal with the matter has caused further distress.  Had the matter been dealt with promptly and Mrs Cunningham’s application granted, she would have been able to put the matter behind her and move on.  She has been undertake any form of work at all, let alone teaching and has been in receipt of Disability Allowance with her ability to undertake any work regularly assessed.  

27. To put matters right, her application should be reconsidered with a referral for a further, independent psychiatric opinion.  
From the Department:
28. Its medical advisers were unable to recommend IHER because they considered that the medical evidence provided did not show that the permanency criterion was met.  

28.1. It is the responsibility of the member (and employer) to provide all available and appropriate evidence relating to the member’s medical condition and the extent to which it impacts on their ability to serve as a teacher.  Such evidence in considered by the Department’s medical advisers who give an independent and objective view as to whether the member meets the criteria set out in the Regulations.

28.2. Whilst the Regulations do not explicitly place the burden of proof on the member to provide medical evidence in support of his or her application (indeed there is no requirement for the member to do other than submit a written application), equally the Regulations do not oblige the Department to investigate discrepancies or pursue further information. The Department simply has to be satisfied that the criteria are met.  If the Department is not so satisfied, then IHER benefits cannot be awarded.

28.3. Given that the Regulations (as then in force) did not prescribe where responsibility rests, it was reasonable for the Department to expect the member to make his or her own case.  It does not make sense for the Department to be responsible for collating medical evidence on the member’s behalf at any stage.  In exceptional circumstances it would be right for the Department to commission a report but it would be perverse to expect this as a matter of routine which would imply that it was acceptable for the member to submit poor and/or incomplete (or even contradictory) medical evidence with the expectation that the Department would “finish the job”.  In addition, if the Department was involved in gathering medical evidence, the Department could be accused of seeking to influence the outcome.   
28.4. The Department’s medical advisers have indicated that they would expect to see evidence from a treating consultant which proved that the teacher, despite appropriate treatment, was permanently incapable of serving as a teacher.  A single report from a consultant who is not a treating consultant will not necessarily be able to prove that point unless it is absolutely clear that no treatment was likely to improve matters at all.  Similarly, for the Department to request a further report from a non treating consultant would not move matters forward.  

28.5. The Department is not responsible for obtaining evidence that should have been provided with the application.  The DCSF is not prepared to pay the associated costs and be held responsible (and criticised) for delays by consultants in submitting such reports.  The IHER process used to operate in that way but it was problematic and caused delays which led to uncertainty and distress for applicants.  Under the current arrangements, decisions are notified to the member within days of the receipt of the application.  Reasons are given and it is for the member to decide, in the light of those reasons, whether to obtain further medical reports.  The Department already pays for independent medical professionals to advise on applications and additional reports are sought only in very exceptional circumstances.  This approach is now set out in an amendment to the Regulations.  Although not in force at the time Mrs Cunningham’s application was considered, the amendment confirms the approach taken by the Department.       

28.6. The medical advisers contracted to consider the medical evidence are highly qualified professionals who give an independent and objective view, uninfluenced by Scheme finances or employer bias.  As contractors they have received full, substantial and comprehensive guidance to ensure that they fully understand the provisions as to IHER in the Regulations and can therefore provide an objective and professional assessment of the facts presented in support of the application.  The DC does not see its medical advisers as “in conflict” with the opinion of a consultant providing a report in support of an application for IHER such that it would be appropriate for a further independent report to be obtained.
28.7. Although Mrs Cunningham’s consultant psychiatrist is critical of the fact that the Department’s medical advisers have not accepted his report as providing sufficient evidence of permanent incapacity, the issue is not whether the Department’s medical advisers are sufficiently qualified to deal with the consultant’s report but whether the Department considers that the evidence is sufficient to demonstrate that the required criteria are met.  If not, then it is for the member to obtain such evidence and submit it as an appeal or new application.
28.8. The Department does not expect individuals to undergo treatment “just for the sake of it”.  There will be cases where the medical adviser is able to recommend acceptance of the application because he is satisfied that there is no treatment available or it is likely that the member would be permanently incapable despite undergoing available treatment.  Although Mrs Cunningham’s consultant psychiatrist concluded that further treatment was unlikely to prove successful (see his letter of 18 February 2005) the Department’s medical adviser concluded otherwise.  The Department says that view was based on sound reasoning, taking into account all the available evidence and the Department is entitled to prefer that medical opinion over another.  
From Capita:

29. As administrators of the Scheme it has no alternative but to pay (or not pay) ill health benefits in accordance with the advice received from the Department’s medical advisers.  
30. In response, DCSF said that was misleading as it implied that Capita had no role to play in the IHER application process which was not the case:  Capita issued letters on behalf of the Department conveying the decision made by the Department in the light of recommendations by its medical advisers.  Although the Department contracted a team of medical advisers, responsibility for deciding applications for IHER rested with the Department.  
CONCLUSIONS

31. In order to qualify for IHER Mrs Cunningham needed to be incapacitated, which means unfit to serve as a teacher by reason of illness, despite appropriate medical treatment, and likely to remain permanently unfit.  “Permanently” means until normal retirement age which in Mrs Cunningham’s case is age 60 (her 60th birthday is 11 April 2010).  
32. The decision as to whether Mrs Cunningham met that test rested with the Department.  The basis upon which a decision (whether an exercise of a discretionary power or a finding of fact) can be challenged has been established by the Courts.
33. Decision makers must ask themselves the correct questions, construe the legal position correctly, take into account all relevant but no irrelevant factors and come to a decision which is not perverse, ie a decision which no reasonable decision maker could have reached.  Generally, if I find that a decision has not been properly taken I do not substitute my own decision but I remit the decision with a direction that it is taken again properly.  

34. I do not think there is any dispute that Mrs Cunningham was suffering from depression which at the time she sought IHER and that she was unfit to teach by reason of ill health.  Against that background, did the Department ask itself the right questions?  

35. I think two questions (which to some extent overlap) arose: first, whether Mrs Cunningham had received appropriate treatment; second, whether she was likely to remain permanently unfit (ie to age 60).  

36. In so far as the first question is concerned, there is no requirement for all treatment avenues to have been exhausted.  Simply because other treatment may be available does not of itself justify a rejection of Mrs Cunningham’s application.  Mrs Cunningham’s position, supported by her consultant psychiatrist, is that she has received appropriate treatment which was not successful and further treatment is unlikely to have a different outcome.  

37. There are some indications that the Department’s medical advisers considered Mrs Cunningham’s position with emphasis on the availability of other treatment, rather than considering whether such further or other treatment was appropriate.  The flavour of the reports is that it could not be said that Mrs Cunningham was incapacitated because the possibility of further treatment introduced uncertainty – rather than because further treatment was likely to be successful. I note that whilst the Department’s medical adviser, in his report dated 10 December 2004, concluded that further treatment was available (in the form of a referral to a psychiatric unit for a programme of intensive specialist treatment) he did not go on to say why he considered such treatment to be appropriate.  Similarly the next medical adviser (see his report dated 10 March 2005) seems to have approached the matter simply from the basis that “available treatment options may have yet to be explored.”  The third medical adviser gives no indication as to why he considered a variety of medication ought to be tried.  

38. I expect that the Department will say that in all cases it was implicit that such further treatment was appropriate, but I think the Department and its medical advisers (who were not specialists in the relevant area) should have explained why they thought that, in the face of specialist evidence to the contrary.  As Mrs Cunningham’s consultant psychiatrist pointed out in his letter of 18 February 2005, one of the key factors in recommending treatment is how likely it is to prove successful.  
39. I do not share the Department’s view that further evidence from a non treating consultant will not move matters forward.  That presupposes that treatment is appropriate whereas the question that first needs to be properly addressed is whether Mrs Cunningham’s condition is likely to be amenable to further treatment.    

40. The second question, which as I have said overlaps with the first, is whether Mrs Cunningham is likely to remain permanently unfit to teach.  Mrs Cunningham’s position, supported by her consultant psychiatrist, was that she was likely to remain permanently unfit to teach.  Essentially she says that the Department failed to give proper weight to the views of her consultant.      

41. Decision makers are often faced with conflicting evidence, including medical evidence.  Generally it is for the decision maker to weigh the evidence.  The decision maker may prefer one doctor’s opinion over another’s.  But, and this is the point made by Mrs Cunningham, difficulty can arise when there is a conflict of opinion between an occupational health specialist and a specialist in the member’s particular medical condition.
42. I think there is a particular difficulty inherent in the Department’s position that it was for Mrs Cunningham to provide evidence, which would then be reviewed by their medical advisers.
43. First, I am not aware of any authority for the proposition that the burden of proof lay wit Mrs Cunningham. Regulation H9 says that questions should be decided by the Secretary of State (a task which has of course been delegated to officials in the Department).  Clearly, in Mrs Cunningham’s case, no question arose until she had made an application supported by sufficient evidence to create a question that needed to be determined.  But I cannot see anything that required all of the evidence to be produced by Mrs Cunningham, or that prevented the Department seeking further evidence if it was needed.

44. Second, there was risk that the evidence produced by Mrs Cunningham (which was all the evidence there was) might be perceived as influenced, to some degree, by the very fact that she had sought it. I do not suggest that the specialist evidence was inaccurate, but where there are difficult judgments as to treatment and prognosis the Department might feel a need to compensate for perceived sympathy towards Mrs Cunningham by those providing evidence on her behalf. 

45. Something of that sort seems to have happened when, on both the first and second appeals, the medical advisers noted what they regarded as discrepancies in the evidence presented.  They seem to have treated the evidence as unreliable in consequence.  

46. As well as indicating that the specialist evidence was treated with a degree of scepticism, the observations of discrepancies left the Department’s enquiries incomplete.  If there were discrepancies, what were the true facts?  It was maladministration for the Department to decide a question on the Secretary of State’s behalf when they considered that the picture before them was marred by contradiction.

47. That is not to say that the Department should obtain medical evidence as a matter of routine.  Mrs Cunningham’s application was not poorly made or incomplete.  It was supported by her consultant and counsellor.  The Department’s medical advisers thought that the evidence provided conflicted with itself.  Partly as a result a difference of view between her specialist consultant and the Department’s non-specialist medical advisers arose. In order properly to determine whether Mrs Cunningham met the criteria, the Department needed to address the apparent conflict.  I consider that the Department should have pursued its own enquiries in order to reach an informed conclusion.  

48. My decision is that there was maladministration by the Department:

· in placing the entire burden of proof on Mrs Cunningham, and
· in their approach to the evidence presented by her.
49. Whilst I can see why Mrs Cunningham considers that the Department’s failure to take that step at earlier stage has caused delay in granting her application for IHER, that presupposes that Mrs Cunningham’s application will be granted which is as yet unknown, as is, if her application is granted, the date from which her benefits are payable.  The fact that she has been in receipt of Disability Allowance is not directly relevant to her application for IHER as the criteria are not the same.  
DIRECTION

50. I direct the DCFS to reconsider Mrs Cunningham’s application for IHER with the benefit of such further medical advice as they consider necessary.  The DCFS is to notify Mrs Cunningham of the outcome within 56 days of the date of this Determination and, if her application is refused, set out the reasons for refusal.  

TONY KING

Pensions Ombudsman

23 January 2008


- 1 -


