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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr M Westlake

	Scheme
	:
	Armed Forces Pension Scheme (the Scheme)

	Respondents
	:
	1. Ministry of Defence Directorate of Service Personnel Policy Pensions (SP Pol Pensions) (MoD)
2. Armed Forces Personnel Administration Agency (the Agency) 


MATTERS FOR DETERMINATION 
1. Mr Westlake says that the MoD and the Agency refused to increase his Service Attributable Pension (SAP) from the Scheme when his disability level was re-assessed at 40%.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
RELEVANT REGULATIONS
3. The provisions for the payment of a SAP under the Scheme are contained in Section 3, paragraphs 149 to 150 of the Army Pensions Warrant 1977 (the APW 1977). The relevant provisions are:

“150. Unless the Defence Council decide otherwise, a soldier who is invalidated from the Army as a result of a disability which is accepted by the Department of Social Security as attributable to or aggravated by his service and whose degree of disability is assessed at 20 per cent or more may be granted a Service attributable pension which will be either the award for which he is entitled under Table 17 Appendix VIII  or the appropriate rate under Table 19 Appendix VIII, whichever is the greater. Where such a soldier is ineligible for an award under Table 17 Appendix VIII he may be granted the appropriate rate under Table 19 Appendix VIII. In cases where the Defence Council so decide, the grant and the amount of any award shall be at their discretion.    
..

150A. Where a soldier is granted Service Attributable Pension under Table 19, Appendix VIII, the award will be revised upwards or downwards (but not below the rate of Service Invaliding Pension to which he may otherwise be eligible) during the first  twelve months following discharge according to the assessed degree of disability.  Thereafter the award shall be adjusted only if the degree of disability worsens or if it falls below 20 per cent. The revised rate of Service Attributable pension will be the rate appropriate to the new degree of disability, payable under the pension code in force when the soldier retired, increased as appropriate by Pensions (Increase) Measures...”

MATERIAL FACTS
4. Mr Westlake was a Private in the Royal Army Veterinary Corps and was trained as a dog handler. In January 1997, he slipped on some wet stairs and dislocated his right shoulder. He subsequently underwent an operation in August 1997. About six months later, whilst participating in a dog handler training exercise, the dog pulled and re‑dislocated his right shoulder. He continued to suffer from further dislocations and subluxations, and in March 1999 was operated on again, undergoing a revised anterior stabilisation.

5. An in-patient medical report for 1999 under the section headed “Firm diagnosis of principal disease or injury leading to admission” describes Mr Westlake’s condition as a ‘post right anterior provision of shoulder stabilisation’. The report goes on to state that he had numerous problems and describes one of these problems as a pain at the left SI joint.   

6. The Army’s Medical Board recommended that Mr Westlake be discharged from service. As a result of this he completed a personal statement, form F Med 24, dated 26 July 1999, in which he confirmed his injury to be the dislocation of his right shoulder. He also stated that although his shoulder had got better since the second operation, he had been told to be careful of his left shoulder, as it had been proving to be easily irritated, and also his back and neck. 
7. The Medical Board Record dated 26 July 1999 states that Mr Westlake’s principal disabilities leading to Medical Board to be ‘Post operative (R) shoulder symptoms – Feb 97 – UK. First Op: 22.08.97 – UK. Second Op: 03.03.99 – UK.’. Other disabilities are recorded as ‘Mechanical back and neck pain’. The clinical summary accompanying this report mentions that there is a slightly reduced ability in Mr Westlake’s left shoulder, but goes on to say that this was normal.      
8. Mr Westlake was invalided from the Army on 14 December 1999.  As his second dislocation was caused on the training exercise Mr Westlake was awarded a War Disablement Pension (WDP) and subsequently a SAP, assessed to reflect the War Pensions Agency’s (WPA) (an executive agency of the Department of Social Security subsequently called the Veterans Agency (VA)) assessment of his disability. 
9. In 2000 WPA re-assessed Mr Westlake’s award and accepted another condition, ‘subluxation left shoulder’, as attributable to his service with the Army. This led to an increase, from 30% to 40%, in the assessment of his overall disablement due to his service with the Army and an increase in his WDP backdated to the day after he was invalided from the Army, i.e. 15 December 1999. 
10. Mr Westlake contacted the Agency querying why his SAP had not been increased, given that his disability was now assessed at 40%. The Agency responded in May 2001 stating that although WPA had assessed his condition as 40%, his SAP would continue to be paid at 30%. The Agency stated that even though WPA had now stated that ‘subluxation left shoulder’ was an attributable condition, his Army medical records showed that his left shoulder function was normal at the time of his discharge.
11. Mr Westlake contacted the MoD in January and February 2002 concerning the level of SAP that was due to him. The MoD responded on 8 March 2002 stating:

“I have asked the Army Medical Directorate (Medico-Legal) to thoroughly and carefully investigate your medical records. They can confirm that in July 1999 you went before a Permanent Standing Medical Board (PSMB) at York, having been referred by Headley Court with a recommendation for a medical discharge. The summary of the PSMB states that your problems began when you fell forwards going upstairs within barracks, whilst on a course and you suffered a dislocation to your right shoulder. It appears that you had recurrent episodes of this dislocating, many of which were caused when on duty.

You were referred for an orthopaedic opinion and underwent two surgical procedures to attempt to treat your right shoulder in 1997 and 1999. You were referred to Headley Court in May 1999 for post-operative rehabilitation. In your initial examination at Headley Court it appears that your problems also included lower back pain and you complained of tense neck muscles. During your admission you complained of looseness in your left shoulder, and this was treated at the same time. You complained of constant backache between your shoulder blades and in the low lumbar region and, following your second period of rehabilitation, it was recommended that you be put before a medical board for consideration for a medical discharge.

The principle [sic] disabilities leading to the medical board decision to medically discharge you are; post operative right shoulder symptoms, first operation August 1997, second operation March 1999 and mechanical back pain. I am afraid the PSMB report does not mention any problems with your left shoulder and, therefore, it is not possible to accept it as an invaliding condition.

...

The WPA examined your medical records and informed the Pensions Division that they assessed your invaliding conditions as being 30% attributable to your Army service.

In August 2000, the WPA re-visited your case and increased their assessment to 40%. This increase was due entirely to the inclusion of the condition “subluxation left shoulder” which was not recorded on their initial assessment. As this condition was not recorded in your medical documents as being invaliding, it cannot be accepted as attributable to service.”

12. On 15 August 2002 the Agency wrote to Mr Westlake reiterating that it could not consider the condition of ‘subluxation left shoulder’ in the re-assessment of his pension, as this was not one of the conditions which led to his medical discharge. However, should he wish the conditions by which he was discharged to be reviewed he would need to contact the Adjutant General’s Secretariat Division (AG (Sec)).  

13. Mr Westlake contacted the MoD on this matter again, and the MoD responded on 12 March 2003 stating:

“I am sorry that you feel confused by the replies that you have received to date, however, there is little I can add to the information previously sent to you. Although there is a reference to your left shoulder on admission to Headley Court in May 1999, the Permanent Standing Medical Board held in July 1999 does not mention any problems with your left shoulder and does not include that you raised it as a concern at the time. It is not, therefore, possible to accept it as an invaliding condition.

Turning to the enclosures you have provided, as previously explained, the Veterans Agency (VA) (formerly the War Pension[s] Agency) fully recognises that injuries/conditions sustained whilst serving may worsen after an individual is discharged. A War Pension is awarded for a claimed condition, unless the Ministry of Defence (MOD) can prove beyond reasonable doubt that a condition was not attributable or exacerbated by Service. I should perhaps point out that the VA assessment is completely independent of the MOD. The MOD plays no part in the VA decision making process other than providing copies of medical documents and, on request from the VA, any other information that is contained within an individual’s documents (i.e. locations of service).”
14. Mr Westlake continued to pursue the matter regarding the level of his SAP and contacted the Veterans Agency (VA). VA wrote to him on 4 July 2005 as follows:

“You were medically discharged from the Army in December 1999 and your papers were automatically referred to us for consideration of a War Disablement Pension.

After due consideration the following conditions were accepted as attributable to your service in the armed forces:-

1. Recurrent dislocation right shoulder
2. Mechanical neck pain
3. Mechanical back pain
The following conditions were also accepted at that time as part and parcel of your “recurrent dislocation right shoulder”:-

· Surgical stabilisation procedures
· Reduced function of right shoulder with aching in left shoulder
After receiving our notification of this award in February 2000 you wrote to us and asked us to look again at your left shoulder condition and you felt it warranted a label in its own right.

After gathering further medical evidence from your GP and an additional medical board, we accepted the left shoulder as a separate condition under the label “Subluxation Left Shoulder”.

It was noted that “subluxation left shoulder” is accepted as attributable to service. You had symptoms relating to your left shoulder at discharge but it was not overtly subluxing. In view of the evidence of the GP report and War Pensions Medical Examination and the worsening of the left shoulder problems, the assessment was increased from 30% to 40% and the increased payment backdated to 15 December 1999 (the day after your discharge from the army).”

15. Mr Westlake next contacted the Agency who responded on 6 August 2005 stating:

“When an individual is medically discharged, the Medical Board may list more than one medical disorder or injury on the medical discharge papers. Similarly, the Veterans Agency (VA) will make a decision on all the medical disorders or injuries, which the individual claims, are attributable to or aggravated by Service. However, not all the invaliding conditions recorded by the Medical Board, or those considered by the VA will necessarily be taken into account by the Armed Forces Pension Scheme (AFPS) when assessing whether an attributable award is due.

When making a decision on attributable benefits, the AFPS must concentrate on what is known as the Principal Invaliding Condition (PIC). This is the main medical disorder, wound or injury that led to the individual being invalided from the Armed Forces. The AFPS cannot consider any secondary conditions unless they are directly consequential to the PIC.

Your final Medical Board Report records your PIC as Post Operative Shoulder Symptoms. Other conditions listed Mechanic Back and Neck Pain. The VA originally made awards in respect of the following conditions:

1. Recurrent Dislocation Right Shoulder
2. Mechanical Neck Pain

3. Mechanical Back Pain

These conditions were given a combined assessment of 30%.
In July 2000 we were notified of a re-assessment by the VA. The combined assessment of your disabilities had increased to 40% to reflect the fact that the following condition had been accepted by them:

1. Subluxation Left Shoulder.

Based on the guidance above your SAP was not increased at this time. The reason for this is that this condition was not listed as an invalidating condition on your final medical report. Furthermore, it is stated on the report that rotation of your left shoulder was normal at this time.
I hope that this sufficiently explains the procedure for awarding attributable benefits under the AFPS. I understand that this will be a disappointing reply, however I must re-iterate that the rules of the AFPS do not allow us to pay attributable benefits for a condition which is not your PIC or consequential to your PIC.” 
16. Mr Westlake complained about the level of his SAP and the matter was dealt with under the Scheme’s internal dispute resolution procedures (IDRP). The Agency gave him a decision under stage one of IDRP, repeating that the rules of the Scheme did not allow secondary conditions to be considered at the time of his discharge and only the principal reasons could be considered. Consequently his SAP could not be increased.
17. Mr Westlake appealed against the stage one IDRP decision and the matter was considered by the MoD under stage two of IDRP. In his appeal, Mr Westlake raised the following points:
17.1. According to his understanding, only the PIC could be considered when assessing his attributable benefits. In his case, the PIC that was shown to lead to his discharge was ‘Post Operative (Right) Shoulder Symptoms and Mechanical Back and Neck Pain’. He therefore wished to appeal against the information supplied by the Medical Board.
17.2. The letter of 12 March 2003 from the MoD states the Permanent Standing Medical Board did not mention any problems with his left shoulder and that he did not indicate that this was a concern at that time. He did mention in the F Med 24 form he completed that he had problems with his left shoulder.
17.3. The letter of 6 August 2005 from the Agency states that any secondary conditions cannot be considered unless they are directly related to the PIC. Even if his left shoulder problem was not considered as part of his PIC, they came about as a direct result of his PIC.  
18. The MoD upheld the stage one decision and gave the following reasons for doing so:
18.1. With regard to the first two points he had raised (see paragraphs 17.1 and 17.2 above), these should be addressed to the Army Medical Directorate, Former Army Staff College, Slim Road, Camberley, Surrey, GU15 4NP, should he wish to have the condition of ‘subluxation left shoulder’ recorded on his medical discharge paperwork. 
18.2. Under the rules of the Scheme only the PIC could be considered for invaliding benefits. As far as the administration of his SAP was concerned, the Scheme’s administrators had correctly followed the rules of the Scheme at that time.
18.3. Even if ‘subluxation left shoulder’ had been included as an invaliding condition on the invaliding report, his SAP would not be increased. The reason for this is because medical advice provided at the time of his discharge and recent advice provided by the medical advisor, is clear that any problem he had with his left shoulder at the time of his discharge would not have led to him being invalided because of it.
19. Mr Westlake brought his complaint to me.
SUBMISSIONS
20. The MoD says:
20.1. The Naval, Military and Air Forces Etc (Disablement and death) Service Pensions Order 1983, better known as the War Pensions Scheme (the WPS), administered by the Service Personnel and Veterans Agency (SPVA – formerly the separate Agency and VA), provides compensation for ex-Service personnel who suffer disablement due to service. The percentage of disablement is determined by comparing the individual to a normal healthy person of the same age and sex. If the SPVA assesses the disablement at 20% or more, a WDP is paid. If the assessment is less than 20% then a gratuity is paid.
20.2. The WPS is an individual jurisdiction, with decisions made by administrative officials informed by medical certificates and advice. They reflect individual case specific facts, the relevant law and contemporary accepted medical understanding. 
20.3. The Scheme has separate legislation to that of the WPS. Therefore, a decision to make an award under the WPS does not in itself lead to an award under another pension scheme. However, the eligibility and entitlement criteria for the Scheme use certain aspects of the WPS award as pre-conditions to making an award and setting the level of entitlement. Under the rules of the Scheme, only the condition or illness that led to a Serviceman’s medical discharge, the PIC, and any others which were found to be of direct consequence to the PIC, will be considered for an attributable pension. This is contained within APW 1977, part 3, paragraphs 149 to 150. This differs somewhat to the WPS, where all conditions and illnesses are considered when the degree of disablement is assessed.
20.4. To qualify for an attributable pension and attributable lump sum under part 3 of APW 1977 the following conditions must be satisfied:
20.4..1.1. the individual must be invalided at the end of service for an injury or condition which arose whilst in service; 
20.4..1.2. the injury or condition which led to invaliding must be accepted by the VA as attributable to or aggravated by their service; and
20.4..1.3.  the individual must receive a WDP under the WPS from the day after the period of service.
20.5. Mr Westlake was awarded a WDP and subsequently a SAP, assessed at 30% to reflect the VA’s assessment of the PIC. In 2000 WPA re-assessed his award and accepted another condition, subluxation left shoulder, as attributable to his service and as a result of this increased his WDP from 30% to 40%. However, as this condition was not recorded as an invaliding condition when he was medically discharged, the re-assessment did not affect the award he received under the Scheme. 
20.6. In April 2002 the MoD informed Mr Westlake that his medical records had been reviewed by the Army Medical Directorate (Medico-Legal), who have responsibility for deciding whether a condition can retrospectively be included as an invaliding condition. After carefully considering all the evidence contained in his files, AMD (Medico-Legal) decided that the problem with his left shoulder would not be accepted as an invaliding condition. He was informed by the Agency in August 2002 that he need to write to the AG (Sec) and request a review of the conditions he was discharged for. There is no record of Mr Westlake contacting the AG (Sec). 
20.7. Mr Westlake has been advised that the question of what conditions were included when he was medically discharged in 1999 is not a pensions matter. He was also informed that if he wished to pursue the matter further he would need to contact AMD Med Legal or MoD, Adjutant General Secretariat (Casework) 4, to request a review of the invaliding conditions listed on his medical discharge.
20.8. The reference in paragraph 149A of the APW 1977 to the ‘degree of disablement’ assessed by the VA, means only in relation to the injury or condition that led to the individual being discharged. It does not mean any other injury/condition that may have been accepted under the Service Pensions Order for the purposes of the War Pension Scheme. 
21. The MoD subsequently stated that the provisions under APW 1977, part 3, paragraphs 149 to 150 (see paragraph 20.3 above), which had been referred to were the current rules and not those that applied at the time Mr Westlake was medically discharged. However, while the rules applicable at the time Mr Westlake was medically discharged do not contain identical provisions to the current rules, paragraph 150 maintains the position it has advanced, namely that it is only the disability which has caused the invalidity that is relevant to the award of a SAP. The MoD added that there are no provisions in the rules, as they existed in 1999, for secondary or consequential conditions to be taken into account. Therefore, its position remains that, in Mr Westlake’s case, it is the PIC with which the SAP rules are concerned.     
22. Mr Westlake states:
22.1. He had raised his concerns with the Medical Board. He had pointed out in the papers he had completed, at the time of his discharge that he had indicated that his left shoulder was not normal, and he was receiving treatment for it at both Headley Court injury centre and STIC Catterick in 1998, a year before he was discharged.

22.2. His left shoulder was normal when he joined the Army, but only started to give him problems after his first accident. He was told that this was because of his increased reliance on the left shoulder after weakening the right shoulder.

CONCLUSIONS
23. The Agency is the administrator of the Scheme. It is not responsible for deciding the level of benefits payable. I therefore do not uphold the complaint against the Agency. 
24. The MoD states that under the rules of the Scheme, it is only the condition or illness that led to a Serviceman’s medical discharge, the PIC, and any others which were found to be of direct consequence to the PIC, will be considered for an attributable pension. The MoD refers to paragraph 150, of APW 1977 as the rules governing the payment of SAPs under the Scheme.
25. Paragraph 150 of the APW 1977 states that a SAP may be granted where a solider is invalidated from the Army as a result of a disability accepted by the Department of Social Security (now known as the Department for Work and Pensions) as attributable to his service. I agree that the MoD should restrict the degree of disability to the injury or condition that directly resulted in Mr Westlake being medically discharged, i.e. the PIC.   
26. The Medical Board Record for Mr Westlake in July 1999 (see paragraph 7), shows that he was medically discharged because of symptoms arising following the operations that had been carried out on his right shoulder. The VA confirmed, in July 2005, that the PICs in Mr Westlake’s case were the recurrent dislocation of his right shoulder, the mechanical neck pain and the mechanical back pain. 
27. If the VA had in July 1999 accepted the condition of Mr Westlake’s left shoulder as attributable to service, then this condition could have been considered as one of the PICs. However, it was not until August 2000, over a year later, that the VA accepted it as condition attributable to service. 
28. For the reasons given in paragraphs 24 to 27 above, I find that there had been no maladministration on the part of the MoD in this matter and therefore it is appropriate that I do not uphold the complaint.  
TONY KING

Pensions Ombudsman

19 March 2008
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