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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	H W Norvill

	Scheme
	:
	The Plant Royalty Bureau Limited Retirement Benefit Scheme (the Scheme)

	Respondent
	:
	Axa Sun Life Services plc (Axa)


MATTERS FOR DETERMINATION 

1. Mr Norvill complains that:

1.1. Axa has rejected his request to commute his pension on the grounds of serious ill health. In particular he says that they have failed to produce adequate medical evidence to support their decision.
1.2. It was not for Axa to make the decision as to his eligibility to commute his pension on the grounds of serious ill-health. Mr Norvill contends that this decision lies with the Administrator of the Scheme which is his former employer and not with Axa. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both. I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
SCHEME RULES

3. Rule 1 provides:
“The Employer will be the Administrator of the Scheme and will have responsibility for the management thereof.”

Rule 5.2 provides:
“On retirement in the case of exceptional circumstances of serious ill-health the whole of the Employee’s pension may be commuted for cash…”
Rule 7.1 provides:

“(a)
If the employee leaves the service of the Employer before Normal Retirement Age after completing at least five years service from the effective date of the Scheme (without becoming entitled to an immediate pension under Rule 4.3) the Policy will be assigned to the Employee.”
POLICY CONDITIONS

4. The Policy provides:
“Equity & Law Life Assurance Society, referred to in the Policy as the Society, will pay to the Assured named in Schedule One the Retirement Benefit or Death Benefit shown in Schedule One …provided that payment of any claim shall only be made in accordance with the Rules of the Retirement Benefit Scheme referred to in Schedule I.”
INLAND REVENUE OCCUPATIONAL PENSION SCHEMES PRACTICE NOTES (IR12)

5. PN 8.17 provides:

“An approved scheme may permit a member who is in exceptional circumstances of serious ill-health to commute the whole of his or her own pension …” 

6. PN 8.18 provides:

“The term “exceptional circumstances of serious ill-health” is to be interpreted strictly and narrowly. It is not intended to refer to the kind of ill-health which prevents somebody from working but to cases where the expectation of life is unquestionably very short i.e. less than a year. Commutation on these grounds should not take place unless the administrator is satisfied by adequate medical evidence that this is the case and that the expectation of life is measured in months rather than years and so short that a pension is not a reasonable provision.”

MATERIAL FACTS

7. Mr Norvill was born on 9 October 1940.

8. The Scheme was an occupational pension scheme established by Trust Deed dated 1 December 1978. Plan number E72967 was effected with Axa on 3 August 1979 to provide Mr Norvill, the sole member of the Scheme, with benefits in accordance with the Rules which govern the Scheme. The Plant Royalty Bureau Limited, Mr Norvill’s former employer, was the Trustee and Administrator of the Scheme.

9. Mr Norvill left the employment of The Plant Royalty Bureau Limited on 31 January 1981 and became a deferred member of the Scheme. The Plan was assigned to Mr Norvill by way of a deed dated 3 November 1981.
10. On 5 January 2006, Axa, in their capacity as policy provider, issued a standard illustration of retirement benefits to Mr Norvill.  

11. On 11 January 2006, Mr Norvill telephoned Axa and requested that he be permitted to receive the whole of his retirement fund in the form of a lump sum on the grounds of “exceptional circumstances of serious ill-health”.

12. Mr Norvill provided Axa with the following medical evidence:
· A letter dated 7 February 2006 from, Dr Rej, a GP at his registered surgery who stated: 
“I can confirm that this gentleman had a massive intracerebral haemorrhage on 22/10/98. He underwent craniotomy and evacuation of haematoma. 
He has therefore a large area of his skull absent and is vulnerable as a result especially as he has had 2 recent falls.
If the area of his absent skull is injured it could result in death. To add to his vulnerability he is also partially blind.”
· A letter dated 9 February 2006 from Dr Hunter, another GP at his surgery which stated:

“…Mr Norvill was registered partially sighted in 2003 following emergency surgery for 2 detached retina. A recent assessment in Jan ‘06 confirmed no vision in the left eye. Bilateral hemianopia & Fuchs Lance dystrophy bilaterally. This is progressive and inoperable as confirmed by [his ophthalmologist].

Following his brain haemorrhage in 1998 he has a large defect in his skull.

He has fallen increasingly frequently as the result of his poor vision especially in the last 2 months. If he falls & hits his head in the vulnerable area it could result in death. 

In view of this I believe that his life expectancy is greatly reduced as he could fall at any time with a fatal result.” 

13. Axa referred the matter to their Chief Medical Officer (CMO) who concluded:

“The added mortality risk seems to reside entirely in the combination of impaired vision and the risk of falling on to the vulnerable part of the patient’s skull with consequent brain damage. Such a fall would not in itself carry 100% risk of fatality but would be highly dangerous. The risk of such a fall occurring within the next 12 months is impossible to estimate but it seems statistically unlikely. Consequently I would not judge the median life expectancy in such a patient to be less than 1 year.” 
14. Mr Norvill was advised of Axa’s decision by way of a letter dated 13 February 2006. Enclosed with the letter was a cheque for £100 to reimburse Mr Norvill for the numerous telephone calls and faxes to Axa.

15. Shortly after receiving Axa’s letter of 13 February 2006, Mr Norvill faxed a further report from Dr Hunter. The report, which is dated 16 February 2006, concludes:

“Further to my previous letter Mr Norvill would like me to confirm a couple of issues. 

He is currently an active man who walks approximately 6 miles/day. He has fallen twice in the last couple of months both times narrowly missing his vulnerable part of skull.

In view of his activity and recent falls it is highly likely that he will fall again in the next few months, which would be much more significant and life threatening.” 
16. Axa referred Mr Norvill’s case back to their CMO for further consideration who concluded:  
“There is no new information which influences the assessment of life expectancy. Whilst it is clearly dangerous for this man to be walking 9 (sic) [6] miles per day, being partially sighted, and having suffered falls, I cannot convince myself there is at least a 50% chance of death within 12 months. 

We need to be satisfied that ‘..the expectation of life is unquestionably very short, i.e. less than 1 year’, then the probability of death needs to nearer to 100% than 50%. We seem to be some way off this position.”
17. Mr Norvill was advised that his request had been declined by way of a letter dated 21 February 2006.

18. On 7 March 2006, Mr Norvill consulted Dr Rudd, a Consultant Physician at St Bartholomew’s Hospital, London.  Dr Rudd confirmed his findings in a letter dated 8 March 2006, as follows:
“Thank you for coming to see me yesterday for advice about your life expectancy which I understand is relevant to your pension entitlement. I am a consultant physician who has been preparing reports for the Courts for more than 20 years, which routinely require estimation of life expectancy. ... 

In these circumstances I regret that your life expectancy is very limited. You are at risk of sudden death from a further cerebral haemorrhage at any time as a result of your congenital cerebrovascular defects and labile hypertension, and of a fall resulting in head injury and brain damage and with a substantial risk that this could prove fatal. With so many uncertainties it is of course very difficult to know what may happen and prediction of life expectancy is more difficult than usual. However, in these unusual circumstances I think it would be perfectly reasonable to accept for the purposes of pension entitlement that your life expectancy is less than one year.”

19. Mr Norvill forwarded a copy of Dr Rudd’s report to Axa. Axa’s CMO considered the report and concluded as follows: 

“I note that the physician recorded a single blood pressure reading of 180/110, but this seems to be the only new material piece of information which has now come to light. …

We have never disputed the fact that the client is at increased risk of sustaining a serious injury that could be fatal. We also accept that life expectancy is greatly reduced, but we are not convinced that death within one year is virtually inevitable. …”
20. Axa informed Mr Norvill on 10 March 2006 that he was not eligible to receive his pension as a commuted lump sum.
21. Mr Norvill appealed against this decision in a letter dated 24 March 2006. Axa responded on 30 March 2006 saying that in their opinion the definition of serious ill health had to be “interpreted strictly and narrowly and that the expectation of life has to be unquestionably short ie less than one year” and in their opinion Mr Norvill did not fit these criteria.
SUBMISSIONS

22. Axa submit:

22.1. When the Plan was assigned to Mr Norvill his former employer ceased to be Trustee and Administrator and Axa became the administrator by default. Therefore the settlement of the Plan benefits rests with Axa.
22.2. Axa has received reports from Mr Norvill’s GP and a Consultant Physician. All the information provided has been reviewed by their CMO who was also provided with a copy of HMRC’s PN8.18. 
22.3. Mr Norvill’s retirement benefits were settled in March 2006 in the form of a tax-free lump sum and a reduced pension.

23. Mr Norvill submits:

23.1. Axa’s comment that they are the administrator by default is incorrect. The British Society of Plant Breeders Limited have confirmed that they are the successors in title to The Plant Royalty Bureau Limited. 
23.2. Axa have failed to provide adequate medical evidence to support their decision. 

23.3. Axa’s CMO has produced a report on him without him being examined.

23.4. Axa’s decision was flawed in that it infringed Article 1, Protocol 1, ECHR, therefore denying him the peaceful enjoyment of property/possessions.
CONCLUSIONS

24. Rule 7.1 provides that, when an employee leaves service before normal retirement age, the policy providing the benefits will be assigned to the member. Mr Norvill left the employer’s service on 31 January 1981 and, correctly, on 3 November 1981 the policy providing the benefits was assigned from The Plant Royalty Bureau Limited to Mr Norvill. 
25. Mr Norvill contends that the British Society of Plant Breeders Limited, as successors in title to The Plant Royalty Bureau Limited, are the administrators of the Scheme and thus the decision as to his eligibility for commutation of his retirement benefits on the grounds of serious ill health lies with them and not with Axa. In this context, as defined in the Income and Corporation Taxes Act 1988, "administrator", in relation to a retirement benefits scheme, means the person or persons having the management of the scheme, which would generally be the employer. However, when the policy was assigned to Mr Norvill, the employer ceased to have any responsibility in connection with the Scheme and therefore no longer held the role of administrator and trustee. The Policy Conditions require Axa to pay the benefits assured under the Policy in accordance with the Rules which governed the Scheme and also HMRC guidelines. It is therefore correct that, following assignment of the Policy, it is Axa who must be satisfied by adequate medical evidence that the expectation of Mr Norvill’s life is so short that a pension is not a reasonable provision. 
26. The purpose of full commutation of retirement benefits is so the member can enjoy his or her benefits in the shortened expected time available. As the HMRC guidance makes clear, the purpose is to provide an alternative to a pension from which the recipient will benefit little, if at all. And the guidance also makes clear that such commutations are allowable only where life expectancy is shortened to a matter of months rather than years.
27. In reaching a decision, Axa must ask the right questions, construe the Rules correctly and only take into account relevant matters. Axa should not come to a perverse decision, i.e. a decision which no other reasonable decision maker faced with the same evidence would come to.

28. Axa’s CMO considered two separate reports from Mr Norvill’s GP surgery and a further report from a Consultant Physician who specialises in estimation of life expectancy. The view of all three doctors seems to me to be the same in that, although Mr Norvill’s condition is such that the risk of sustaining a serious injury that could be fatal is higher than normal, it is nonetheless impossible to accurately estimate his life expectancy. Mr Norvill’s life expectancy, which at least in part in terms of his own exposure to risk is in his hands, has been properly considered and I am unable to conclude that Axa’s decision is one which no reasonable decision maker could reach. 
29. Mr Norvill submits that Axa have failed to provide adequate medical evidence to support their decision. It is now some fifteen months since Mr Norvill first made his request, which clearly demonstrates that the decision at the time, that his life expectancy was greater than 12 months, was the correct one.
30. Mr Norvill says that it was inappropriate for the CMO to write a report on him solely on the paper records compiled when he had not been examined in person. Whether the doctor who is asked to provide an opinion physically examines and talks with the patient is a matter for the judgement of that doctor. There is in principle nothing wrong with the doctor making his report on the basis of reviewing the patient's medical history and written medical evidence, and in Mr Norvill’s circumstances it seems to me that an examination would have added little if anything to the task of assessing Mr Norvill’s life expectancy.  

31. Mr Norvill contends that Axa’s decision infringed Article 1, Protocol 1, ECHR.  In my view a claim for entitlement to a pension can be regarded as coming within the ambit of a right to property, ie within Article 1, Protocol 1. However, Mr Norvill is not being denied enjoyment of his pension. He is, albeit not in the manner he would wish, receiving it by monthly instalments. 
32. For the reasons given above I do not uphold this complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

31 May 2007
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