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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr Kevin Lishman

	Scheme
	:
	Tyne and Wear Pension Fund (the Fund), part of the Local Government Pension Scheme  

	Respondents
	:

:
	1. Council of the Borough of South Tyneside (as administering authority for the Fund)

2. Gentoo Group Ltd , formerly Sunderland Housing Group (as employer) 


MATTERS FOR DETERMINATION (dated 25 January 2007)

1. Mr Lishman has complained that he was wrongly refused ill health retirement benefits by the respondents. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES

3. The Scheme is governed by the Local Government Pension Scheme Regulations 1997 (the 1997 Regulations).   

4. Regulation 27 of the 1997 Regulations deals with applications for early retirement ill health benefits and provides as relevant:  

“27
Ill-health
(1)Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority  because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

(2)The pension and grant are payable immediately.

...............................

(5)In paragraph (1)-

"comparable employment" means employment in which, when compared with the member's employment-

(a)the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member's ill-health or infirmity of mind or body; and

(b)the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member's employment; and

"permanently incapable" means that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday.”

5. Regulation 31 deals with applications for ill health benefits from deferred members of the Scheme:

“31
Other early leavers: deferred retirement benefits and elections for early payment

(1)If a member leaves a local government employment (or is treated for these regulations as if he had done so) before he is entitled to the immediate payment of retirement benefits (apart from this regulation), once he is aged 50 or more he may elect to receive payment of them immediately.

…………

(6)If a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body-

(a)he may elect to receive payment of the retirement benefits immediately, whatever his age …”
6. Regulations 97, 100 and 102 deal with the decision making process and provide as relevant:

“97 First instance decisions
(1)Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation.

(2)Any question whether a person is entitled to a benefit under the Scheme must be decided - 

(b)in any other case [than in relation to pension credits] by the Scheme employer who last employed him. 

………………………….

(9)Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill-health or infirmity of mind or body , the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine  as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A) [which came into force on 1 April 2002] The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that-

(a)he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and 

(b)he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer or any other party in relation to the same case.”

And

“100  
Right to apply to person to decide the disagreement 

(1)Where there is a disagreement about a matter in relation to the Scheme between a member or an alternative applicant and a Scheme employer, the member or, as the case may be, the alternative applicant may apply to-

(a)the person specified under regulation 98(5)(c) to decide the disagreement; or 

(b)the appropriate administering authority for them to refer the disagreement to a person to decide.”

And

“102 Reference of disagreement to the appropriate administering authority 

(1)Where an application about a disagreement has been made under regulation 100, an application may be made to the appropriate administering authority to reconsider the disagreement by the person who applied under regulation 100.”

MATERIAL FACTS

7. Mr Lishman was born on 12 January 1962.  

8. He was employed from October 1997 by Gentoo Group Ltd (Gentoo), previously known as Sunderland Housing Group, as a Neighbourhood Cleaner.  As such he was responsible for emptying council houses once the tenants had either left or died, to make them fit for future tenancies.  This was heavy work involving furniture removal, substantial house cleaning and driving.  Mr Lishman was a member of the Local Government Pension Scheme (the Scheme).

9. In about 2002, he developed upper limb pain in both shoulder areas and, despite physiotherapy and steroid injections, his condition became steadily worse over the next three years, with pain extending also to his legs and neck.  He was referred to a neurologist and a gastroenterologist, as well as a physician with a special interest in muscle disease.  He underwent extensive investigations including blood tests and a muscle biopsy, but no specific abnormality was found apart from a raised creatine kinase (CK) and abnormal liver function.  
10. Mr Lishman started an extended period of sick leave in June 2004, and did not return to work, except for an attempted return to lighter duties for two weeks in August 2004, before his employment was terminated on 22 February 2005 on grounds of capability. 

11. In June 2005, Mr Lishman applied to the Fund, administered by the Council of the Borough of South Tyneside (the Council), for the early release of his benefits in the Scheme, on the grounds of ill health. This request was forwarded to Gentoo, who arranged for a medical report to be obtained from Dr Stuart Lyndon, an occupational health physician with City of Sunderland Occupational Health Service. 

12. On 1 August 2005, Dr Lyndon saw Mr Lishman in connection with his application for ill health benefits.  His report to Gentoo included the following:

“I remember [Mr Lishman] well from my previous meetings with him and it is clear from my assessment of him today that his disability continues somewhat unabated and in some respects is more intrusive in his life than it was previously.  He still describes almost persistent pain in various muscle groups with disturbed sleep and undoubtedly some emotional impact of all of this.  His level of functional capability is still severely restricted and there is no doubt that he is currently unfit for any work in my opinion but certainly his previous post.

“It would seem though that the diagnosis is still a little unclear although there was some indication that perhaps fibromyalgia had been mentioned as a possible explanation for his long standing symptoms.  Clearly this is a somewhat unpredictable condition but prognostically the outlook is not great.  Nevertheless some people do recover and whether he is indeed permanently unfit until at least his 65th birthday may be harder to clearly identify given that he is only 43 years of age at present.

“I have obtained his consent to write to his specialist, Dr Kidd at Sunderland Royal Hospital, for further information and will refer his medical records to the independent doctor for assessment of permanent incapacity once I have received her report.”

13. Dr C E Kidd, a consultant rheumatologist, wrote to Dr Lyndon on 10 August, summarising Mr Lishman’s condition and the treatment given.  She concluded her detailed summary with the following: 

“There …. remain some unanswered questions regarding Mr Lishman’s condition in view of his persistent elevated CK, widespread myalgia, but as yet no clear reason for this.  If Professor Turnbull [a neurologist] again feels the biopsy shows no significant muscle condition and no specific pathology is found to account for the CK level, we are left with the possibility of fibromyalgia, though I emphasise that I am still awaiting further correspondence from Professor Turnbull.  Certainly Mr Lishman does display numerous fibromyalgia features and this diagnosis may be playing at least a part in his problems, which he himself recognises from literature he has read on this subject.  It is therefore very difficult for me to give you any expectation of prognosis as you have requested, as there remain ongoing issues regarding the possibility of muscle pathology and as you appreciate, fibromyalgia can have an unpredictable prognosis.  However, in light of the chronicity of his symptoms, extent of which and subsequent limitations that have worsened (sic), I agree that Mr Lishman is unfit for his own post or broadly similar work and this will continue to be the case for the foreseeable future.”

14. I note here for the sake of completeness that, shortly before this, Mr Lishman had successfully applied to Friends Provident for the early release of his benefits held with them, on grounds of ill health, in connection with his previous employment as a miner.   

15. Mr Lishman’s application for ill health benefits under the Scheme was referred by Dr Lyndon to Dr K Prudhoe, the medical adviser to the Fund.  Dr Prudhoe’s report, dated 18 October 2005, set out Mr Lishman’s medical and employment history, then summarised the extent of his disability.  After noting that he had been provided with a copy of Mr Lishman’s occupational health records, as well as reports from Dr Kidd and his GP, Dr Prudhoe said: 

 “He walks with a limp due to pain in the left leg and transfers with great hesitation from standing to sitting and getting on and off the examination couch.  Straight leg raising was reduced to 30 degrees in both legs due to proximal muscle pain but no radiation of pain.  He was unable to raise his right leg to remove his shoe.  Examination confirmed good strength of hip flexion and knee flexion and extension and ankle dorsi/plantar flexion in both lower limbs and both hips appeared to be normal.

Both shoulders demonstrated a good range of movement but movement was associated with proximal muscle discomfort although power was good in the upper limbs at the shoulders, elbows, wrists and in the grip.

Mr Lishman had a sad affect and was clearly distressed by his symptoms and the deterioration in his health over the past few years. 

He had previously been a keen motorcyclist but has been unable to pursue this interest more recently.

DISCUSSION

Dr Kidd has begun to refer to fibromyalgia but there is as yet no definite diagnosis for Mr Lishman’s condition and further information is awaited from Professor Turnbull.  Given that there is no clear diagnosis, it is not possible, at present, to make a confident prognosis.  Also he has not yet had the benefit of antidepressant medication nor has he had the benefit of clinical psychology involvement [a suggestion which had been raised by Mr Lishman’s GP].  Therefore I think it is premature to conclude that he is more likely than not going to be unable to return to normal employment before he is aged 65.  In these circumstances, I am not able, at the present time, to support his application for ill health early retirement although with further information …he may be reconsidered at a future date.  I have discussed these conclusions with Mr Lishman, as is my normal practice, and I am happy for him to have a copy of my report should he request one.  I think any future assessment would require written specialist confirmation of the diagnosis and prognosis, supported by specialist psychological management.”

16. Dr Prudhoe did not include in his report the statements referred to in Regulation 97(9A) of the 1997 Regulations. 

17. Gentoo notified Mr Lishman that his application for the early release of his deferred benefits on grounds of ill health was not successful.       

18. On 8 November 2005, Mr Lishman started the internal dispute resolution procedure (IDRP).  His appeal was dealt with by the specified person under Regulation 100 of the LGPS Regulations 1997, who considered the parties’ representations and the evidence, including the reports referred to above, but concluded that it had not been shown conclusively or on the balance of probabilities that Mr Lishman was permanently incapable of discharging efficiently the duties of his former employment and was therefore not entitled to the early payment of his deferred benefits on ill health grounds.  The specified person’s Stage 1 decision was notified to Mr Lishman’s union representative on 20 January 2006. 

19. Mr Lishman was dissatisfied with this decision and, in April 2006, with the assistance of the Pensions Advisory Service, appealed against the Stage 1 decision.  The grounds for appeal were that the medical evidence considered to that date had not properly taken into account the degree of his incapacity, and that he should have been granted ill health early retirement when his contract was terminated (thus his application had changed from one for early release of deferred benefits to one for payment of ill health retirement benefits from the date of termination of employment).  The basis for this change was stated to be that the diagnosis of fibromyalgia had been made in May 2005, and was the cause of the incapacity which led to termination of employment.  Mr Lishman submitted further evidence as to the pain he suffered as a result of the fibromyalgia.  This included a report, dated 23 February 2006, from Mr Parekh, a trainee clinical psychologist, to whom he had been referred for management of his pain and low mood, and a letter from his GP, dated 23 March 2006, which noted that his condition was unlikely to improve in the near future and concluded, “Given that he will not go back to work I would recommend that he be retired on ill health.”  
20. On 18 April 2006, Mr Lishman was seen by Dr Wright, a consultant rheumatologist, who wrote to his GP:

“I saw this patient on behalf of Dr Kidd.  The symptoms are unchanged, he complains of widespread muscle pains, fatigue and memory problems.  Professor Turnbull’s latest letter indicates the muscle biopsy is unremarkable and the EMG shows no changes consistent with neuropathy or myopathy.

Therefore it seems increasingly likely this man has fibromyalgia and I believe this was Dr Kidd’s thinking on looking at the last letter.  He is under the care of psychologists and he expects to begin a pain management programme this year.

There is an ongoing issue about his work status.  I have suspended a decision until Dr Kidd returns in 3-4 months.  He has a follow up appointment for 6 months.”

21. The Council, which was dealing with the second stage of the IDRP, requested Gentoo to arrange for Mr Lishman to be re-examined by a different independent medical practitioner, who would certify whether Mr Lishman was permanently incapable of discharging efficiently the duties of the relevant employment because of ill health.  They asked Gentoo to ensure that the different medical practitioner consider the date when permanent incapability arose, if that was his opinion.  

22. Mr Lishman was seen by Dr Wynn, the occupational health physician for Durham County Council, on 7 July 2006, who reported afterwards to the occupational health service at Sunderland County Council, as follows: 

“Acting in the capacity of Independent Doctor, as defined through the LGPS, Mr Lishman was assessed by myself in clinic on 7 July 2006.  This was part of an appeal against Dr Prudhoe’s determination that Mr Lishman did not meet the criteria for ill health early retirement in November 2005.  Mr Lishman produced two further reports in support of his appeal being a report from Mr M Parekh (Trainee Clinical Psychologist) dated 23 February 2006 and Dr CN Reddy (GP) dated 23 March 2006.  Other reports available to me in the occupational health record are those described in Dr Prudhoe’s report of 18 October 2005.

Mr Lishman has experienced generalised myalgic pains since 2003.  This led to a two month period of sickness absence in 2004, a subsequent brief return to work followed by a further period of prolonged sickness absence culminating in the termination of Mr Lishman’s contract of employment in February 2005 on the grounds of capability.  Mr Lishman has been under the care of a Consultant Rheumatologist, Dr Kidd, whose report of 10 August 2005 details the difficulties in making a diagnosis for Mr Lishman’s ongoing symptoms.  Dr Reddy’s report of March 2006 gives an account of a diagnosis of fibro myalgia made in May 2005 although this seems to be at odds with Dr Kidd’s report of August 2005 at which stage no firm final diagnosis has been made.

On assessment Mr Lishman described his principal symptoms as being pain of a highly generalised nature ‘all over my body’ of a myalgic type.  He also complained of general feelings of being run down, listlessness and described early morning awakening.  Mr Lishman describes himself spending his days watching TV.  He lives with his partner in a house which I understand has not been adapted as a result of his symptoms.  He is in receipt of incapacity benefit but not disability living allowance.  Mr Lishman is independent in his personal care.  Functionally Mr Lishman described difficulty mobilising for more than one hundred yards outside the house or undertake any repetitive tasks such as gardening or DIY.  Mr Lishman continues to drive a car.

During assessment Mr Lishman was very distressed in relation to his symptoms, described low mood and a feeling of hopelessness in relation to his expectation of future pain relief (“I have not got a future”).  In addition Mr Lishman was angry with the way in which the termination of his contract had come about.  Mr Lishman had an antalgic gait and grimaced during tasks such as removing his shirt for examination.  Mr Lishman was overweight [Dr Wynn then describes in detail the results of his examination]. The restricting factor in all elements of the examination was myalgia.  There was no evidence of any joint inflammation or primary generalised osteoarthropathy.  Cardiovascular examination was normal; BP 138/84; no added heart sounds; no ankle oedema; respiratory examination clear and no lymphadenopathy.

Mr Lishman is clearly very distressed by his generalised myalgic pains and is currently unfit for work.  However the cause of Mr Lishman’s symptoms remains unclear and the examination did not seem to suggest a diagnosis of fibromyalgia consistent with the American College of Rheumatology criteria.  Mr Lishman’s affect was low and he held strong beliefs that his condition would not improve in his lifetime.  However without a clear diagnosis it is not possible to determine that his symptoms are likely to persist until the age of sixty five.  In addition Mr Lishman commenced support with the Pain Management Programme three days prior to this assessment and thus this may lead to support in relation to Mr Lishman’s affect and health beliefs that will make his symptoms more manageable in the longer term.  Should a diagnosis of fibromyalgia be made in future once again this does tend to run a slowly fluctuating course and given Mr Lishman’s normal retirement age it is not currently possible to say that his symptoms are, on the balance of probabilities, likely to persist for twenty years.  On examination Mr Lishman had hamstring pain on slump testing which may be indicative of a general reduction in levels of physical activity and indeed Mr Lishman described withdrawal from all physical activity due to exacerbation of his pain, although the cycle of inactivity and the weight gain and loss of aerobic fitness may all be contributing to his ongoing debilitating symptoms.  A programme of graded exercise may prove of benefit in future. 

In conclusion although Mr Lishman is undoubtedly unfit for his former employment as a Driver/Cleaner at present in my opinion there is insufficient evidence to suggest that his current symptoms are likely to persist until the age of sixty five.  Consequently at present Mr Lishman does not meet the criteria for ill health early retirement.”  
23. Dr Wynn’s report was forwarded to Gentoo, and on to the Council for the purposes of the IDRP.  

24. The Council wrote to Mr Lishman on 1 August 2006, giving the second stage IDRP decision which was that, in the light of Dr Wynn’s medical opinion (confirming the earlier opinion of Dr Prudhoe), he was still not permanently incapable within the meaning of the Regulations, and was not entitled to an ill health pension and grant in accordance with Regulation 27.

25. Mr Lishman remained dissatisfied and complained to me. He submitted with his application further medical evidence in the form of a report from Dr Kidd dated 31 October 2006 which noted that Mr Lishman’s general pain and restricted movement continued, concluding:

“Unfortunately, numerous investigations including those by Professor Turnbull, in view of the slightly raised CK, have been unrewarding and therefore we are left with the diagnosis of fibromyalgia about which Mr Lishman is aware and has information and contact with the local patient’s support group.  I have however checked his bloods again, including repeat CK but if unchanged I don’t think I would be able to add anything further. I would however be grateful, as is mentioned in previous correspondence, if you would consider the addition of a full dose antidepressant …. His low mood and sleep disturbance remain problematic.”

SUBMISSIONS

26. Mr Lishman told me that:

26.1. his employer had not accepted that his medical condition, which had been confirmed as fibromyalgia, was the reason that he was unable to gain any work in the future of any kind, even though the signs of his illness were obvious at the time of his dismissal;

26.2. the medical examination of Dr Prudhoe did not support his claim for ill health retirement despite clear indications of his condition at that time;

26.3. at the time of Dr Wynn’s examination of him the medical evidence again supported his argument that his condition was getting worse but still no one would agree to an ill health certificate because of his age;

26.4. the continued rejection of his applications had caused his health to deteriorate in other ways and he was now on medication for depression and anxiety; he also told me that he now had numbness in toes on both feet which had resulted in his Consultant orthopaedic surgeon sending him for an MRI scan to see whether his condition was getting worse;  

26.5. he was more than willing to undergo any further examination to progress the diagnosis of his illness and to enable him to receive his pension entitlement.  
27. The Council submitted that:

27.1. although Mr Lishman had named both the Council, and the Fund and its Head of Pensions, as respondents, they considered it appropriate to submit one response on behalf of the Council, in its capacity as administering authority of the Fund;

27.2. they opposed Mr Lishman’s complaint that early retirement ill health benefits had been improperly refused, because they had acted reasonably and in accordance with the Regulations and the IDRP;

27.3. following Mr Lishman’s request for a determination at stage 2 of the IDRP, they had instructed Gentoo to arrange for an independent medical practitioner, qualified in occupational health, to examine Mr Lishman, which had been done on 7 July 2006;

27.4. that doctor, Dr Wynn, was of the opinion that ‘at this stage it is not possible to determine whether Mr Lishman’s symptoms are likely to persist until the age of sixty five’.   

28. Gentoo submitted that:

28.1. it had been Mr Lishman’s employer from October 1997 to February 2005;

28.2. the rules relating to ill health retirement stated that the employer must seek the advice of an independent medical practitioner, which it had done;
28.3
the advice they had received was that Mr Lishman was unfit for his former employment but there was insufficient evidence to suggest that his symptoms were likely to persist until the age of 65; therefore he did not meet the criteria for ill health early retirement.  
29. In response to the Council’s and Gentoo’s submissions, Mr Lishman said that:

29.1. his return to work in August 2004 was only for two weeks as he was asked to work alone delivering materials (such as bags of cement and wooden doors) to craftsmen at various locations. This was the same type of heavy lifting he was doing previously so he was unable to continue that role and went off sick. He made clear to his employer that any sort of physical activity would result in continuous pain preventing him from carrying out any type of duty within his job role or any other alternative work that might be considered at that time;  

29.2. at the meeting which led to his dismissal on 11 February 2005, he had made clear to Gentoo that further medical evidence was due which was likely to confirm the diagnosis of fibromyalgia. His employer had therefore been too hasty in dismissing him at that time and should have waited for the medical evidence to clarify the position;

29.3. his current physical condition had deteriorated further and would continue to do so.  His lack of mobility was becoming more and more debilitating; he had now had a mobility badge since early 2007, he was applying for disability allowance and he was having to consider new accommodation to suit his long term needs.  
CONCLUSIONS 
30. For a member of the Local Government Pension Scheme to qualify for ill health benefits the following criteria must be fulfilled:

· the member must be permanently incapable of his employment or a comparable employment with the employing authority, and

· the member must leave local government employment by reason of being permanently incapable of discharging efficiently his duties because of ill health. 

31. The doctors who examined Mr Lishman were in agreement that he was in a great deal of pain, the cause of which was possibly or probably fibromyalgia.  However, for Mr Lishman to qualify for early payment of ill health benefits he had to be certified as being permanently incapable of carrying on his own or a comparable employment.  The two occupational health physicians to whom Mr Lishman’s application was referred for the purposes of the 1997 Regulations were clear that it was too soon to say that Mr Lishman’s condition was permanent:  

31.1. Dr Prudhoe said, “it is premature to conclude that he is more likely than not going to be unable to return to normal employment before he is aged 65”.

31.2. Dr Wynn said, “although Mr Lishman is undoubtedly unfit for his former employment…. there is insufficient evidence to suggest that his current symptoms are likely to persist until the age of sixty five.”   

32. It is common practice for independent medical practitioners, as referred to in Regulation 97 of the 1997 Regulations, to provide a certificate setting out the information provided for in Regulation 97(9A).  If there is no formal certificate, but the required information is nevertheless set out in the text of the report, that would in my view meet the requirements of the Regulation.  However, in this case there was no certificate and the required information was not fully provided by Dr Prudhoe or Dr Wynn: Gentoo should take care in future to ensure that independent medical practitioners provide the necessary certification, whether on a separate certificate or in their reports.  Nevertheless, it can be inferred that Dr Prudhoe and Dr Wynn had not previously been involved in Mr Lishman’s case, and were not acting as representatives of any of the parties.  I consider that the procedural error has not caused any injustice to Mr Lishman.

33. Mr Lishman has suggested that his employer was too hasty in dismissing him, and should have waited for further evidence which would have confirmed the diagnosis of fibromyalgia.  I have no remit to consider employment matters, but in any event I am not convinced that waiting would have improved Mr Lishman’s chances of being granted ill health benefits; he was dismissed in February 2005 but as late as July 2006, Dr Wynn was expressing doubts about the diagnosis of fibromyalgia. 
34. It is clear that Mr Lishman’s condition is the cause of much suffering to him, both physical and mental, and I sympathise with him.  But with the information before them, the respondents could not reasonably have authorised the release of Mr Lishman’s pension and there is no maladministration in them not having done so.  If Mr Lishman’s diagnosis of fibromyalgia is in the future confirmed it is open to him to make a further application for release of his pension; I make no comment as to the likelihood of success of such an application. 
35. The complaint is not upheld. 
CHARLIE GORDON

Deputy Pensions Ombudsman

4 December 2007
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