R00632


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Professor A Pollert

	Scheme
	:
	Universities Superannuation Scheme – Prudential AVC Facility 

	Respondent
	:
	Prudential Assurance Company Limited (Prudential)


MATTERS FOR DETERMINATION

1. Professor Pollert complains that Prudential’s sales representative improperly persuaded her in 1995 to pay additional voluntary contributions (AVCs) to Prudential. She also alleges that the sales representative did not inform her that she could purchase past added years (PAY) in the Universities Superannuation Scheme (USS). 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both. I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them. This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential was appointed by the Department for Education and Skills as sole AVC provider to the USS and has managed the AVC scheme since its inception in October 1993. Prior to this date, the only method available for USS members to make additional pension provision in retirement was through PAY in the USS. Until 2000, Prudential offered an advice service through local sales representatives.  

4. Professor Pollert was born on 6 August 1947. She is a member of the USS.  
5. Having started her academic career late at the age of 39, in April 1986 she would not be expecting to be able to make sufficient contributions to retire on the maximum pension that can be gained by members of the USS. 

6. Professor Pollert says that she and some of her colleagues met individually in October 1995 with a Prudential representative, Mr M, at their university, to discuss additional pension provision in retirement. She alleges that, having explained her personal circumstances to him, he had advised her that paying AVCs would be suitable for her requirements and did not mention the PAY option. 
7. Professor Pollert has confirmed receipt of the Prudential AVC booklet “Additional Voluntary Contributions for USS Members: How to Build Yourself a Better Pension.” from the representative, but says that he did not go over this booklet that mentions in its introductory section:

“Within the Universities Superannuation Scheme there are two ways to make AVCs:

· The “added years” facility which allows you to “buy” extra years of service.

· The Prudential Additional Voluntary Contribution facility.” 

8. She asserts that the above paragraph in the booklet is confusing because AVCs is used to describe both PAY and Prudential AVCs, and it would have been necessary for the representative to clarify this either during the meeting or a follow up visit after she had studied the booklet.

9. Professor Pollert agreed to pay AVCs to Prudential and continued to do so until July 2004. During the intervening period, she left the USS and joined the Teachers’ Pension Scheme (TPS). She contacted Prudential directly in March 1999 to obtain a new member’s TPS AVC application form for completion in order to continue her AVC payments. On her signed form, no answers were given to questions in section 2 asking whether she was contributing to PAY or free-standing AVCs. A question enquiring whether she had pensionable employment other than under the TPS was answered “Yes”, however. Alongside the questions in this section, she had written “Please ring me to discuss……” 

10. Professor Pollert’s signed TPS form contained the following declaration:

“I understand that the AVC arrangements are governed by the provisions of the TPS. I also accept the provisions in section 5 (Important Notice).”

I have been made aware of the booklet entitled “A Guide to the Teachers’ Pension Scheme” with regard to the “Added Years” option.”
Section 5 included the following provision:  

“In applying to join the facility, you should understand and accept that:

….(b) because individual circumstances vary, you should, before starting to contribute to the Teachers’ AVC Facility, consider carefully whether contributing to it is in your best interests.”
11. Professor Pollert states that it was only in 2004, after a friend had informed her of the PAY option, that she decided to terminate her AVC payments to Prudential by signing an amendment form on 16 July 2004.

12. Professor Pollert submits that events which occurred in 1999 are irrelevant to her complaint of an incident that took place four years earlier. She asserts that: 
“The note I made “Please ring me to discuss” should be contextualised in my overriding concern at the time, to ensure that the transfer would not incur any interruption to my pension and AVCs and that the TPS could transfer seamlessly from the USS. 
Prudential asserts that my annotation that it should telephone me…..meant that I was aware of the PAY option….this is an outrageous invention and false. The section of the form covers a great deal, including Family benefits, free-standing AVCs……etc. It is extraordinary that Prudential thinks fit to use an assumption about my motivation for the note in evidence….especially since….it concedes that nobody rang me. Had Prudential done so…… they might have found out what the note was about.”
13. She says that USS informed her that it relies on Prudential to “play fairly” about mentioning PAY and feels that by not doing this verbally during the meeting with her, the representative had failed to fulfil Prudential’s obligation as an administrator subcontracted to USS.  

PRUDENTIAL’S POSITION 

14. Prudential considers that there was no regulatory requirement for its sales representative to tell Professor Pollert about PAY. However, the company confirms that, from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY. Prudential considers that information about PAY is available in the USS booklet.
15. Prudential has not been able to inspect the original signed USS AVC application form from Professor Pollert because it is no longer available. It also has no record of any Personal Financial Review (fact find) being completed, or advice being given to her. It says that there was no regulatory requirement for it to keep details of all AVC transactions and therefore has no documentary evidence of how Professor Pollert was informed of her options. 

16. Prudential says that there would have been a question in section 2 of Professor Pollert’s USS AVC application form asking for details of her current AVCs to USS. It asserts that this question would have been used to determine whether she was already paying additional contributions for PAY and the wording of this question on the form had been approved by the USS. Prudential feels it is inconceivable that she would have passed over this question without a discussion of the alternative PAY option, a contention which Professor Pollert rejects because she says that, in her case, there was no such discussion.

17. Prudential has been able to contact the representative for his recollections of the meeting with Professor Pollert. He has said that the flexibility of the AVC scheme was important to her, especially the option to stop and resume contributions. He also said that he did not discuss PAY with her but asserted that the AVC illustration which she received from him clearly stated that the PAY option should be explored. Professor Pollert, however, refutes his assertion that she received such an AVC illustration and submits that there are factual errors in his statement.   
18. Prudential says that no representative was involved with Professor Pollert’s application in 1999 to continue with her AVC payments following her change of employment. 
19. Prudential asserts that, as Professor Pollert had annotated alongside the questions in section 2 of the TPS AVC application form (including one about PAY) that it should telephone her to discuss this section, she was aware of PAY option. It has been unable to find a record of such a telephone call being made to Professor Pollert, however. 

20. If Professor Pollert wished to pursue PAY, she could have obtained details of this at any time from the administrators of the USS and later the TPS, through her Employer or her Union. 

CONCLUSIONS

21. Professor Pollert says that Prudential failed to clearly explain PAY to her or at least to tell her about this option.  She also says that USS agrees with her that the Prudential representative should have verbally mention PAY to her during the meeting. An obligation to make clients aware of PAY is less onerous than a requirement clearly to explain the option, however. To meet the obligation imposed on Prudential that was not legally binding, it was sufficient, in my opinion, for its representative to draw to her attention either orally or in writing the existence of PAY.   

22. I cannot therefore overlook the fact that Professor Pollert has confirmed receipt of a copy of Prudential’s AVC booklet, showing that there are two ways of making additional contributions in the USS, i.e. the PAY facility and Prudential AVC facility. Although I accept the booklet could perhaps have been more happily worded, Professor Pollert was under no obligation to complete the AVC application form straightaway during the meeting. She had the right to take the form and booklet home to study carefully before deciding whether or not to pay AVCs to Prudential. It was therefore open to Professor Pollert to research the PAY option in more detail, seeking independent financial advice on the contents of the booklet if necessary, should she have wished to do so.  

23. I have noted her claim that she was improperly advised by the representative that AVCs would be suitable for her requirements, but there is no supporting evidence either to show that such advice was given or that it was untrue. 
24. Even if, as Professor Pollert believes, the representative did not inform her of the PAY option in October 1995, I cannot ignore that she has signed a TPS AVC application form in March 1999 confirming that her attention had been drawn to a booklet giving details of PAY and how to obtain a PAY quotation should she have wished to do so. This form also included a question designed to establish whether she was purchasing PAY in the Teachers’ Pensions Scheme. Annotated alongside the section containing this question, is a request by Professor Pollert for Prudential to telephone her to discuss this section. I find it hard to accept that this form did not make Professor Pollert reasonably aware of the existence of PAY and she might then have reconsidered whether she wished to continue paying AVCs or look into the PAY alternative. I can appreciate that she may have been unsure how the PAY facility worked, and whether she was eligible, but that is not the same as saying she was denied knowledge of it.
25. The evidence available therefore falls short of establishing with sufficient certainty that injustice was caused to Professor Pollert as a result of any maladministration on the part of Prudential. I am therefore unable to uphold her complaint.
CHARLIE GORDON

Deputy Pensions Ombudsman

2 July 2007
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