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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Ms X

	Scheme
	:
	The Greater Manchester Pension Fund (the GMPF)

	Employer
	:
	Salford City Council (Salford)

	Manager
	:
	Tameside Metropolitan Borough (Tameside)


MATTERS FOR DETERMINATION (dated 31 October 2006)

1. Ms X complains of maladministration in that Salford and Tameside incorrectly rejected her claim for ill health early retirement (IHER) on the basis that her medical condition(s) were not permanent at the time she left Salford’s employment, or subsequently.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
REGULATIONS
3. The GMPF is part of the Local Government Pension Scheme, which is the nationwide scheme for local authorities.  As such, the criteria for eligibility for IHER are set out in the Local Government Pension Scheme Regulations 1997 (as amended) (the Regulations).
4. Regulation 25
sets out the Normal retirement provisions, as follows:

“(1)
If a member who has attained his normal retirement age retires from a local government employment, he is entitled to a pension and retirement grant.

 (2)
The pension and grant are payable immediately.

 (3)
The normal retirement date ("NRD") of a member is his 65th birthday.

 (5)
A member's normal retirement age is his age on his NRD.”

5. Regulation 27 provides for IHER, as follows:

“(1)
Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority  because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

…

 (5)
In paragraph (1)-

"comparable employment" means employment in which, when compared with the member's employment-

(a)
the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member's ill-health or infirmity of mind or body; and

(b)
the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member's employment; and

"permanently incapable" means that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday.”
6. Regulation 31 provides for early payment of retirement benefits, as follows:

“(1)
If a member leaves a local government employment (or is treated for these regulations as if he had done so) before he is entitled to the immediate payment of retirement benefits (apart from this regulation), once he is aged 50 or more he may elect to receive payment of them immediately.

(2)
An election made by a member aged less than 60 is ineffective without the consent of his employing authority or former employing authority (but see paragraph (6)).

(3)
If the member elects, he is entitled to a pension and retirement grant payable immediately.

(4)
His retirement pension and grant must be reduced by the amounts shown as appropriate in guidance issued by the Government Actuary (but see paragraphs (5) and (6) and regulation 36(5) (GMPs)).”
7. Regulation 97 sets out who makes the decision regarding IHER, as follows:
“(1)
Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation.

 (2)
Any question whether a person is entitled to a benefit under the Scheme must be decided  - 

(a)
… 

(b)
in any other case by the Scheme employer who last employed him.

…

(9)
Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 [early access to deferred benefits] on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

 (9A)
The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that-

(a)
he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and 

(b)
he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer or any other party in relation to the same case. 

…

(14)
In paragraph (9)-

(a)
"permanently incapable" has the meaning given by regulation 27(5), and 

(b)
"qualified in occupational health medicine" means holding a diploma in occupational medicine (D Occ Med) or an equivalent qualification issued by a competent authority in an EEA State (which has the meaning given by the European Specialist Medical Qualifications Order 1995) or being an Associate, a Member or a Fellow of the Faculty of Occupational Medicine or an equivalent institution of an EEA State.”

MATERIAL FACTS
8. Ms X will reach age 65 in           .  
9. She was employed by Salford as a social worker in the Community & Social Services Directorate.  On 13 August 2003, Ms X went on sickness absence due to severe stress.  In October 2003, Ms X was referred to Dr Hopkins, Occupational Health Physician for Salford, due to the length of her sickness absence.
10. In the report dated 18 November 2003, Dr Hopkins said:

“She remains unfit for work but I think that with time and treatment she is likely to recover, although I cannot put a timescale on this for you and it could take many months.  Mrs X is adamant that she does not wish to return to her previous job. She tells me that the job has changed over the years involving much more computer work and a high workload. … I would be grateful if you would consider and discuss what opportunities there may be for re-deployment to a job in a related field which is less pressurised and less reliant on computers.  … I have told her that as I expect her illness to improve with time I doubt whether she would qualify for ill health retirement, but if she wishes to be assessed by the pension scheme doctor, then I can arrange this. …”

11. On 1 December 2003, Ms X’s GP wrote to Dr Hopkins saying:

“… As you know, she is off work because of stress associated with her current occupation. … the main difficulty currently is with her job.  She has obviously worked for many years in various, different stressful environments and has coped extremely well with them in the past.  Recently however she has found that it is increasingly difficult to cope with the stressful demands placed upon her at work and has now reached a point where she feels that she no longer wishes to continue in her current employment.  I have suggested to her that she should take some time off work and consider her position perhaps when she is feeling a little less stressed but it is apparent that the ongoing pressure of the prospect of returning to work is actually contributing to her current anxiety and stress levels and that unless this issue is resolved I don’t think she will improve.

…

She has seen a counsellor for an initial assessment and is due to start counselling in about two weeks time.  However, I feel it is important that her situation is fully appreciated by you and her employers and that the long term probability of her returning to work is very small.  I think once this issue is resolved her stress levels will be considerably improved and that her general health will certainly suffer if this issue is not dealt with now but rather waiting for several more weeks.
… I would be grateful therefore if you could let me have your views as to the current situation with regard to early retirement for her and perhaps we can move this issue forward on that basis.”

12. On 17 December 2003, Dr Hopkins responded to the GP, noting:
“In Ms X’s (sic) case the main problem appears to be that the job has changed over the years, in particular she is now required to use a computer.  This has been recognised by her Management who have tried to offer extra support both in the use of new IT systems and in the way she manages her workload.  Ms X has discussed the possibility of redeployment with her managers as she feels that a more specialised post consisting of more of the counselling side of social work may be more suitable for her.  Her employers were intending to discuss this with [Ms X] further during their planned meeting with her which has now been postponed until the 7 January.  I feel that this is ultimately the way forward for Ms X, as it would appear that she is unlikely to qualify for ill health retirement at present. …”

13. I understand Ms X had asked Dr Hopkins to be assessed for IHER.  Therefore, on 18 December 2003, Dr Hopkins referred Ms X to Dr Fyans, an occupational health specialist, and asked him to undertake the relevant assessment.
14. Dr Fyans reported back to Dr Hopkins on 15 February 2004, following an examination of Ms X.  He said:
“Thank you for asking me to see this social worker who has not worked for the last 6 months for reasons that essentially relate to anxiety (with some symptoms of depression).  She has poor sleep pattern, tearfulness, inability to cope with the workload (becoming over involved with individual cases) and ‘feels totally burnt out’.  There are ruminative hypochondriacal symptoms especially whilst off work.  She feels work has overtaken her life and cannot see any way forward.  I note that these symptoms have been present for the last few years; in fact, a 4 day week was negotiated with her employer 12 months ago to try and reduce stress levels.
There has been little in the way of treatment; in particular, no referral to a clinical psychologist or psychiatrist.  A short intervention with a counselor (sic) was not helpful.  Ms X found no benefit from beta blockers prescribed by her GP.

The rules of the pension fund require failure of specialist treatment before an early release can be recommended.  I, therefore, do not feel that Ms X fulfills (sic) the criteria for ill-health release of pension.”

15. On 4 May 2004, the GP wrote to Dr Hopkins saying:
“It would appear that Ms X is adamant that she has no desire to return to work and that she wishes to retire on medical grounds.  It seems however that she is in a catch 22 situation in that because this issue revolves around her employment she is unable to get an appointment to see a specialist to give the opinion which is required by the terms of her pension scheme.  I would be grateful therefore if you could contact Dr Choudhry and arrange for him to assess her with regard to her future employment.”

16. Ms X attended a meeting with Salford on 17 June 2004 to discuss her continuing long term sickness absence.  
17. Ms X was examined by Dr Hussain and Dr Chaudhry of the Mental Health Unit, Rossendale Hospital on 21 June 2004.  Their impression was that Ms X was suffering from mild to moderate depression, clearly triggered by stress at work.  They noted that Ms X was doing fairly well on the antidepressant prescribed by her GP. No opinion was expressed about the permanency or otherwise of her condition.
18. On 25 June 2004, Salford sent Ms X a letter explaining it was terminating her employment with effect from 6 October 2004 due to her sickness absence.

19. On 12 July 2004, Unison (Ms X’ union), wrote to Salford on her behalf appealing against the decision by Dr Fyans that she did not meet the criteria for IHER.  Unison’s letter stated:

“… Ms X had taken several measures in an effort to improve her condition, in full consultation with her G.P. although she was reluctant at this stage to be medicated with anti-depressants.  It was her professional experience that this type of medication often carries severe side-effects, and as she was already feeling very ill, she did not wish to complicate her condition.  She was however taking other medication prescribed by her G.P. for her condition.

Additionally, Ms X has spent a good deal of her working life providing professional services in a psychiatric setting, initially as a qualified psychiatric nurse, becoming a sister in charge of an acute psychiatric ward, and later as a social worker.  For this reason, due to her reluctance to become a user of a service which she had always delivered in a professional capacity, she admits that initially she was anxious about being referred to a Consultant Psychiatrist.”
20. Unison noted that Ms X had an appointment to see an Independent Consultant Psychiatrist to obtain a further professional opinion on 13 August 2004.

21. On 17 August 2004, Salford responded to Unison’s letter by writing to Ms X as part of the Internal Dispute Resolution Procedure (IDRP).  Salford said that, while it was satisfied with the process followed and Dr Fyans’ opinion at the time, as there was new medical evidence, it was appropriate for Dr Fyans to consider the additional information.

22. On 15 September 2004, Dr Hyde, Consultant Psychiatrist, prepared a report following his examination of Ms X.  He stated:

“19. In my view of this lady’s case is that she suffers from chronic anxiety depressive disorder which is a neurotic disorder not psychotic but one which can be quite problematic and is often a result of exposure to life stressors.  …  Very typically of individuals who have suffered chronic stress in employment situations she has now become somewhat work phobic and cannot even contemplate the possibility of returning to this style of work and the pressures that she was under without becoming symptomatic.  She would do anything but she doesn’t want to know about her previous job in social work as she wishes to protect herself.
20. Given the fact that she also has a deteriorating auditory condition, bilateral otosclerosis, my own view would be that a case could be made for permanent ill health retirement.

21. I think the combination of chronic anxiety/depression with her auditory problems would be sufficient to allow this, but obviously I don’t know the specific requirements for her particular retirement pension fund.”

23. On 22 November 2004, Dr Fyans wrote to Dr Hopkins having seen the reports from the Mental Health Unit at Rossendale and from Dr Hyde.  Dr Fyans noted that both reports gave a similar assessment of Ms X’s condition, although Dr Fyans had no information regarding assessment or treatment of Ms X’s auditory handicap.  In conclusion, however, he stated that:
“Overall, I feel that there is not enough evidence that this lady suffers from (sic) psychological disorder that would render her permanently incapable of working as a social worker until age 65 years.”

24. On 25 November 2004, Salford wrote to Ms X explaining that, given Dr Fyans’ opinion, it was refusing her appeal under stage 1 of the IDRP.
25. Ms X wrote on 20 May 2005, challenging the stage 1 decision.   Stage 2 of the IDRP was dealt with by Tameside.
26. Ms X provided the following documents in support of her appeal:

26.1. A letter from her GP dated 15 March 2005, in which he stated:

“In my opinion I do not think that there is any possibility that she will ever be fit to return to her previous job and the prospect of doing so is likely to significantly adversely affect her mental and physical health.  I think the decision to refuse her application is incorrect and I would vigorously support her in her appeal against this decision.

I am also writing to her consultant psychiatrist [Dr Chaudhry] to obtain his opinion about this decision and he may well be writing to you as well.”
26.2. A letter from Dr Chaudhry dated 4 May 2005, in which he stated:
“It is my opinion that this lady is clearly exhibiting features of depressive illness which appeared to be secondary to her social circumstances primarily the stress at work.  It is my opinion that it would be highly unlikely for her to return to her current job.  If this is enforced on her it would adversely affect her mental health and she would not be able to cope with it.  I feel her mental state must be taken into account when considering her appeal for pension on ill health grounds.”

26.3. A letter from Dr Hyde dated 18 May 2005, in which he stated: 
“I can only reiterate my opinion as given in my previous report that on the balance of probabilities the combination of chronic anxiety, depression with her deteriorating auditory condition (bilateral otosclerosis) would be sufficient for a permanent ill health retirement. …”

27. As part of the consideration of Ms X’s stage 2 IDRP appeal, comments were sought from the Pensions Office section within Tameside.  The advice given to the stage 2 Appointed Referee included the need to consider the following issues:

· did the doctor address the correct question?

· did he take account of all relevant matters and ignore all irrelevant matters?

· was his opinion reasonable in the circumstances?

· was it reasonable for Salford to rely on the doctor’s opinion in reaching their decisions?

· has any relevant new evidence come to light that renders the previous decisions unsound?

28. As there were differences in medical opinion as to Ms X’s condition, Tameside decided to refer Ms X to another independent medical practitioner, Dr Robson, a consultant occupational physician, for a further opinion.  The instructions to Dr Robson asked:
“I would be grateful if you would give me your opinion on the question of whether Ms X was at 6 October 2004 permanently incapable of discharging efficiently the duties of her employment as a social worker or any other comparable employment with her employing authority because of ill-health or infirmity of mind or body.  If you believe that Ms X might have become incapable at some date subsequent to 6 October 2004, I should be grateful if would (sic) confirm the date in question.  …”

29. Prior to seeing Ms X, Dr Robson asked for clarification about what arrangements were in place for Ms X’s potential for re-deployment within Salford.  Salford responded by saying:

“Redeployment was discussed with Ms. X on 7/1/2003 and she was asked if she wished to receive the internal job bulletins.

She was asked again about re-deployment on 12/1/2004 at stage 2 of the sickness absence review procedure and her response was that she did not want to consider re-deployment as she felt that it was inappropriate as she did not wish to return to work.  This was raised with her again on 18/3/2004.

Whilst she did have other qualifications and previous experience as a Psychiatric Nurse we did not have any similar posts at Salford.”

30. Dr Robson examined Ms X on 28 July 2005.  Dr Robson had also been provided with the medical reports Ms X submitted with her appeal, together with copies of the reports from Dr Fyans, correspondence from the GP and Dr Hopkins and the reports from Dr Hyde and Dr Chaudhry.
31. In her report dated 8 August 2005, Dr Robson noted Ms X’s history of bilateral otosclerosis, which caused her hearing problems, but commented that Ms X appeared to cope very well in a one-to-one situation and had a hearing aid which she used at work in meetings and in larger gatherings.  However, Dr Robson noted the associated tinnitus and dizziness could be contributory stressors to her overall condition.  Dr Robson also commented that she was somewhat surprised that, despite the ongoing nature of Ms X’s symptoms, there was no suggestion from Dr Hyde or Dr Chaudhry in their respective reports, regarding an alteration in her medication either in respect of dosage, or drug.  Dr Robson noted that neither report made any recommendation about therapeutic options for Ms X.  Dr Robson stated that a mental health examination carried out that day gave a score indicating a “mild/moderate depressive illness”.  

32. In reaching her conclusion, Dr Robson stated that she had considered the (then soon to be published) paper “New guidance, Ill-Health Retirement: National Rates and Updated Guidance for Occupational Physicians”
, which discussed depressive disorders and their treatment and noted:

“Early retirement due to permanent incapacity should not be indicated in a mild to moderate depression, particularly if the patient is several years from their normal retirement age.”

33. Dr Robson concluded:
“I have the greatest sympathy for Ms X who is obviously severely distressed by her ongoing mental illness.  However, it is clear that she has not received an appropriate level of therapeutic intervention which evidence suggests would result in an improvement/recovery and the possibility of a return to alternative duties if not to her previous substantive post.”

34. On 23 August 2005, Tameside wrote, advising Ms X of the outcome of her appeal.  Ms X responded to this letter setting out her view of her examination by Dr Robson.  Ms X was also concerned about the independence of the doctors to which she was referred by both Salford and Tameside.
35. In a letter to Ms X, Tameside’s Appointed Referee noted that:

“For the avoidance of any doubt, Dr Robson is an independent medical practitioner who is qualified in occupational health and is approved by the Fund, but otherwise has no connection with the Fund.”

36. Ms X then contacted The Pensions Advisory Service (TPAS) to whom she provided a letter from her new GP, in which he stated:

“… I feel that she merits a diagnosis of mild depression (ICD-10).  This is borne out by her scoring on a PHQ9 questionnaire.  We have discussed treatment options which, according to NICE guidance, should include watchful waiting, guided self-help, computerised CBT, exercise and brief Psychological intervention.

Miss X feels, and I would support, that no intervention is particularly appropriate in her current situation.  She has had some relief from an SSRI anti depressant but is keen not to increase the dose, and again I would agree.”

37. In a subsequent letter in August 2006, her new GP reiterated his earlier comments and concluded:

“… I do not feel that further intervention from the Mental Health Services or changes to her medication will improve her prospects of returning to work as a Social Worker.”

38. On each occasion Dr Fyans or Dr Robson was asked to consider whether Ms X met the criteria for IHER, they were asked to give their response by completing form PF72.  This form was an “Approved Independent Medical Practitioner’s Certificate” produced by the GMPF.  By completing form PF72, the practitioner certifies that:
“I certify that I have not previously advised, or given an opinion on, or otherwise been involved in this case to which this certificate relates nor am I acting or have I ever acted as the representative of the member, the Scheme employer or any other party in relation to it.”

SUBMISSIONS

39. The Pensions Office within Tameside has explained to me that, when an employing authority wishes to consider a member for IHER, it will identify an appropriate physician.  The employing authority then requests the Pensions Office to approve the use of that physician.  Before giving its approval, the Pensions Office ascertains that the physician has appropriate medical qualifications and that the physician is sufficiently independent as required by regulation 97(9A).  Otherwise, the Fund does not maintain a list of approved physicians.
40. Ms X submits:

40.1. The occupational health physicians are not qualified in mental health, yet it is their view that has been accepted.

40.2. The occupational health physicians are not independent. The only way they can be truly independent would be if they were randomly allocated by an independent body from a list of their peers.

40.3. It is wrong to conclude that, as she experiences the normal physical and mental deterioration associated with ageing, she is going to become more able to cope with the increasing pressure and stress inherent with social work today.
40.4. She has chosen a normal retirement age of 60, which is less than a year away, therefore Dr Robson is wrong to say that she is several years away from normal retirement age. 
CONCLUSIONS
41. In considering complaints about a decision not to grant IHER, my role is not to consider the medical evidence and reach my own decision about whether the applicant meets the criteria for IHER. Rather, my role is to examine the process by which the decision has been made in order to ascertain whether it is fair and reasonable, having regard to the Regulations and accepted principles which, by and large, are enunciated in paragraph 5.
42. In order to be eligible for IHER, Ms X must be suffering from ill-health or infirmity of her mind or body.  It must be more likely than not that this condition will prevent her from discharging efficiently the duties of her employment, or any comparable employment, until at least her 65th birthday in 2013.
43. Ms X points out that she had chosen to retire at 60 and not 65. This may well be so, however the Regulations clearly state that normal retirement age is the member’s 65th birthday. If Ms X decides to retire at 60 she may elect for immediate payment of her retirement benefits, however, such benefits will be reduced for early payment in accordance with Regulation 31. 
44. The Regulations require Salford to decide whether Ms X is entitled to IHER.  Before making this decision, Salford was required to obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether Ms X met the IHER criteria.  The particular practitioner had to be independent in the terms described in regulation 97(9A).  
45. Dr Hopkins was directly employed by Salford and, consequently, did not meet the independence test. Dr Fyans, however, did meet the independence test and was, therefore, approved by Tameside’s Pensions Office to assess Ms X’s condition against the IHER criteria.  Later on, Dr Robson was also approved by Tameside’s Pensions Office as being sufficiently independent and was, therefore, able to consider Ms X’s condition during the course of the IDRP.
46. I understand Ms X’s concern about the lack of independence of a doctor instructed on behalf of the GMPF expressing the opinion about whether she met the criteria.  However, both Dr Fyans and Dr Robson were appropriately qualified, were approved as being independent and completed the relevant Form PF72 to confirm they were independent from the GMPF, the member and the employer.  That they were instructed by Salford and Tameside is not, on its own, a basis to disregard their opinions.  I have seen no evidence to suggest the opinions given were, in any way, coloured by the origin of their instruction.
47. Over the passage of Ms X’s application for, and appeals against the decision about, IHER, she was examined by a number of physicians. This included specialist occupational health physicians, psychiatrists and her GP.  It is clear that each of the physicians accepted that Ms X suffered from a mental health condition, although there was a difference in opinion as to her prognosis.

48. The original report prepared by Dr Chaudhry diagnosed Ms X with a mild to moderate depressive illness, but expressed no view as to permanence.  In his later letter of 4 May 2005, he noted that he considered it highly unlikely that she would return to her current job, although, again, he did not discuss this in the context of a timeframe.
49. Dr Hyde expressed the opinion that Ms X’s mental condition, combined with her auditory disability, was sufficient to grant her IHER, but he acknowledged he did not know the particular criteria in relation to the GMPF.

50. Both Dr Fyans and Dr Robson were aware of the criteria Ms X needed to meet in order to be entitled to IHER.  Dr Fyans expressed his view that the reports of Dr Chaudhry and Dr Hyde did not provide evidence that her condition rendered her incapable of returning to her duties until at least age 65.  

51. Dr Robson was then asked to provide a further review, given the differing opinions obtained by that point.  Dr Robson did so, having considered all the medical reports prepared to date and also examining Ms X.  Dr Robson concluded that treatment options had not been exhausted.  She suggested that appropriate therapeutic intervention may enable Ms X to return to alternative duties or even to her previous post.

52. Salford required Dr Fyans to reconsider his opinion upon Ms X providing new medical evidence.  Tameside sought a further opinion when faced with conflicting medical opinions.  Both were appropriate steps to take in the circumstances.

53. I disagree with the argument that Salford have favoured the opinion of the occupational health physicians or that insufficient weight has been given to certain medical evidence. For the decision maker to favour one doctor’s opinion over that of another is not in my judgement evidence of any perversity in the decision, but simply represents the weighing of one set of evidence against another. 

54. I acknowledge the various comments Ms X has made about her treatment and the medication she was prescribed.  However, I have to keep in mind that the question Salford and, subsequently, Tameside had to consider was whether it was more likely than not that Ms X would be incapable of returning to her job, or to comparable duties, before she reached 65 – at that time, approximately 8 or 9 years away.  
55. In the light of the fully informed medical opinions as to the prognosis, it was not unreasonable for Tameside to form the opinion that Ms X did not, at that stage, meet the criteria for IHER.
56. It follows that I do not uphold Ms X’s complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

31 October 2007
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