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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr D Baxter

	Scheme
	:
	PepsiCo UK Pension Plan – previously called the Walkers Pension Plan (the scheme)

	Respondents
	:
	Walkers Snacks Limited (the company)
Walkers Pension Plan Trustee Limited (the trustee)


MATTERS FOR DETERMINATION

1. Mr Baxter complains that he was improperly refused an incapacity pension.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES
3.
Scheme Rule 13.1(c) provides for an unreduced pension to be paid in the event of incapacity, which is defined as:
“Permanent physical or mental deterioration or disability which in the opinion of both the Company and the Trustee prevents a Member from following his normal employment and which seriously impairs his earning capacity.  For the purpose of this definition, references to being prevented from following normal employment shall mean being unable to continue the Member’s own occupation and unable to continue in any occupation to which the Member is reasonably suited by aptitude, skill level, education, training or experience.  For the purposes of this definition, “seriously impairs his earning capacity” shall mean that the Member’s Earnings are reduced by at least half.”

4.
Scheme Rule 13.9 states:
“The Trustee must obtain independent medical advice before paying a pension under (c) in Rule 13.1.”

MATERIAL FACTS

5.
Mr Baxter was a van salesman.  He went on sick leave in June 2002, suffering from work related stress, depression and anxiety, and he never returned to work.  Mr Baxter applied for an incapacity pension.  His application was initially refused on 24 April 2006 and again on 25 August 2006, on the grounds that the medical evidence described below did not support it.
6.
Subsequently, and with effect from 3 January 2007, Mr Baxter was dismissed on the grounds of capability.
7.
The respondents considered the following medical evidence:

7.1
A report dated 24 July 2003 from Dr Lipsedge, a consultant psychiatrist.  Dr Lipsedge concluded:

“I believe that while at present Mr Baxter is unable to work, he should certainly be able to return to work once he has undergone an intensive programme of cognitive behaviour therapy combined with appropriate adjustments to his work situation.  His condition is both short term and eminently treatable, provided his employer is able to make the appropriate adjustments as required by the Disability Discrimination Act.
However Mr Baxter and his wife feel that a rehabilitation programme consisting of cognitive behaviour therapy plus a carefully planned and graded reintroduction to the workplace using the provisions of the Disability Discrimination Act (1995) would be unrealistic.”

7.2
A report dated 8 Marc 2004 from Mr Burns, a cognitive behaviour therapist.  Mr Burns stated:
“I noted in the case management plan that the issue of responsibility for Mr Baxter’s work related health problems was not in my remit.”


Mr Burns went on to say that he had “terminated therapy on the third session due to non-compliance by the patient with any commitment to return to work.”  Mr Burns concluded:

“In hindsight I believe the patient may have seen therapy as a delaying tactic in taking responsible action re returning to work.  He appears in a clinical sense to have made little recovery from the events at his employers when he broke down due to what he saw as the excessive workload when he was already working to breaking point.  His clinical symptoms are still of extreme panic, agitation, choking sensations when believing he is being “forced” to go back to work.  He still has nightmares and has lost his ability to drive long distances through lack of concentration.
He exhibits a number of personal blocks to a return to work and has stated that “he can never forgive his employers for overworking him as he gave ample warnings to his line manager that his depot was working beyond normal capacity and was promised no further calls would be allocated.

Mr Baxter told me that his wife is also against a return to work, has deep concerns about his present poor state of health and is concerned that a return to work may possibly cause a further breakdown.

The patient reminded me that his previous three return to work attempts had all resulted in him relapsing back to his state of ill health at the time of his breakdown.  He states that each time this happens it leads to arguments between him and his wife and has brought his marriage to breaking point.

The patient is still strongly influenced by what he says is his GP’s opinion that return to work is not viable.  His wife also believes this to be the case and I believe she is strongly obstructing any return to work at this stage.”
7.3
A report dated 12 May 2004 from Dr Roberts, a senior consultant occupational physician.  Dr Roberts concluded:

“We completed a rigorous psychological review, which demonstrated that he has a continuing, severe to moderately severe depressive disorder with anxiety features.  He has been adequately treated by his GP and has, at all times, been compliant with treatments.  His diagnosis has been confirmed by the eminent psychiatrist, Dr Lipsedge, who also has a particular interest and practice in psychiatric cases arising out of work.
The unremitting nature of this depression despite adequate assessment and treatment after almost three years since onset is a poor prognostic feature.  Furthermore, his recent hospital admission was promoted by the sudden onset of severe head pain, whilst on holiday, at rest.  He had two days bed rest before returning by aeroplane to the UK.  He had hospital investigation, which suggested that he had had a small sub-arachnoid haemorrhage.  No remedial action was forthcoming.
Opinion and Recommendations:

1.
Mr Baxter has a severe depressive illness unresponsive to treatment and CBT.  This has been triggered solely by work factors.  He is currently unfit for all work and I consider him to be permanently incapacitated for his job at Walkers.
2.
The sub-arachnoid haemorrhage will impede his capacity to drive for the time being.

3.
I would recommend retiring him of his duties on grounds of permanent incapacity due to ill health in his case, intractable depressive illness.  I have discussed the possibility of this with him.  He accepts this option.

4.
Failing retirement on ill health grounds or medical incapacity, severance should be negotiated with him.”

7.4
A report dated 25 May 2004 from Dr C Hart, Mr Baxter’s GP.  Dr Hart concluded:

“Mr Baxter is in my opinion not able to return to work at Walkers, due to the continuation of his depressive illness and its relative unresponsiveness to treatments including SNRI antidepressants, counsellors and cognitive behavioural therapy specialists.
As Mr Baxter’s condition has remained refractory to the above treatments I cannot foresee any other support that would be able to assist him to return to his work place.

With his current condition, its length of time and his recent intracranial lesion, I think we could reasonably presume that Mr Baxter is going to be unable to be employed in any kind of capacity for the foreseeable future.”

7.5
A report dated 12 October 2005 from Dr Lipsedge concluded:
“1.
There has been no clinical improvement in Mr Baxter’s psychiatric disorder and he remains disabled by the symptoms of anxiety and depression.

2.
Despite my original optimistic prediction, Mr Baxter failed to benefit from a course of cognitive behaviour therapy provided by a skilled therapist, who terminated the programme after seven out of a planned fourteen sessions.

3.
Because of the severity and chronicity of his symptoms there is no realistic prospect of Mr Baxter returning to work at Walkers.
4.
His condition has been exacerbated by understandable concern about his suspected (but unconfirmed) sub-arachnoid haemorrhage and about his significant hypertension.

5.
In the foreseeable future he might be able to obtain paid employment outside Walkers, but there is little prospect of him ever working again in a sales capacity because of his severe, and by now probably irreversible, loss of self-confidence and self esteem.”

8.
Dr Lipsedge and Mr Burns had originally been advisers to the insurers of the Company’s long-term disability scheme.  The initial reports were prepared at the insurer’s request.  Later reports were requested by the Respondents.

9.
Mr Baxter submitted two further documents to me, which the company and trustee had not previously seen.  These are:

9.1
A letter dated 11 January 2006 from the Department of Work and Pensions, confirming that he qualified for incapacity benefit.
9.2
A report from his GP dated 15 May 2006, concluding:
“From my perspective as Mr Baxter’s GP, I do not envisage him being unable to return to work and believe he should be retired on grounds of ill health.”

SUBMISSIONS

10.
Mr Baxter says:

10.1
He is unable to work in a sales job and if he does find work in the future, it will probably be a job with a very modest wage.  At present he is unable to work.

10.2
The weight of the medical evidence supported his application for an incapacity pension.

10.3
On 24 April 2006 he was given the opportunity to apply for a job at another  company within the PepsiCo group, but he did not possess the qualifications required in the job description and was unfit for any work.
10.4
It was not necessary for a second report to be obtained from Dr Lipsedge.

10.5
With regard to the second paragraph in the quotation from Dr Lipsedge’s report (paragraph 7.1), by the time that report was written he had made three unsuccessful attempts to return to work.

10.6
He attended seven counselling sessions with Mr Burns, not three as Mr Burns recorded in his report (paragraph 7.2).

11.
The respondents have made a joint submission.  They say:
11.1
Mr Baxter’s GP is not independent.  They will not consider his opinions, although Dr Lipsedge did..

11.2
The fact that the Department of Work and Pensions allowed Mr Baxter’s application for incapacity benefit cannot be used in the decision making process.  It is not independent medical advice and the criteria are significantly different.

11.3
They relied primarily on Dr Lipsedge’s advice, as he is an acknowledged expert in his field.  He is a leading authority on work related stress and depression and, as a consultant psychiatrist in private practice, he was independent of the respondents.
11.4
The company obtained the medical evidence, in accordance with its usual practice, and shared it with the trustee.

11.4
Mr Baxter was offered alternative work of a non sales nature with another company in the PepsiCo group.  He had the necessary qualifications and experience to do this job, but he considered that he could not do the work offered to him.  Mr Baxter was not even willing to consider alternative work with another employer.
11.5
It would not be reasonable for them to seek advice from doctors as to what other work Mr Baxter could perform or at what level, since it is outside a doctor’s normal area of expertise to speculate regarding alternative forms of employment.

CONCLUSIONS

12.
The Scheme Rules require the trustee to obtain independent medical advice before paying an incapacity pension.  (It might be regarded as odd that the requirement applies only to the trustee, since both the trustee and the company have to reach the necessary opinion as to the member’s state of health.  However, it is what the rules require.)  In fact the advisers that the trustee (and the company) used were those originally commissioned by the long term disability scheme’s insurers and it was actually the company that decided what medical evidence should be obtained.

13.
It does not follow that the medical advice given is definitive.  (In the company’s case it cannot be anyway, since the company is not required to obtain it, although it did so.)  Both trustee and company must take into account all of the evidence.  It is for them to decide how much weight to give to each item of available evidence.  Plainly the independent medical adviser’s view will be given considerable weight.  But to completely disregard Mr Baxter’s GP’s evidence entirely cannot be reasonable.  (On this point there is some inconsistency in the trustee and company’s observations.  On the one hand they have said that Mr Baxter’s GPs evidence is biased and should not be taken into account, on the other they say that Dr Lipsedge did take it into account. As the doctor responsible for Mr Baxter’s care on a daily basis, his professional opinions were amongst those that needed to be sought and considered by the respondents. 
14.
Dr Roberts, Dr Hart and Dr Lipsedge agreed that Mr Baxter was permanently incapable of returning to work at Walkers.  They differed as to what his work prospects were beyond that, but it seems to me that none of the doctors were made aware of or considered what kind of alternative occupation to which Mr Baxter was “reasonably suited by aptitude, skill level, education, training or experience”, so that they could provide an assessment of whether, in their opinion, Mr Baxter was capable of doing such work.
15.
The facts that Mr Baxter had apparently, by the time of the 25 August 2006 decision, refused to contemplate returning to Walkers Snacks, had declined alternative work with them and refused to consider working elsewhere are not, of themselves, reasons to refuse him a pension.  What in the first instance the respondents had to decide, with the assistance of the evidence, including medical advice, was whether Mr Baxter was able to follow his normal employment (as defined to include suitable alternatives.)  Whether he actually took a job or not is irrelevant.  It is possible that the respondents will say that it is implied by the fact that they thought he should take up employment that they also thought he could.  But there is no evidence of that thought process.  Nor was there any evidence before the respondents as to what, if any, work Mr Baxter could undertake, so I do not see how they could have reached a decision by that process.
16.
The respondents consider that it would not be reasonable for them to seek medical opinion as to what other work Mr Baxter could do, or at what level.  On the other hand, they apparently placed considerable weight on Dr Lipsedge’s opinion that Mr Baxter might be able to obtain paid employment outside Walkers.  It does not seem to me unreasonable to ask suitably qualified medical advisers what general type of work a person might be able to do.
17.
Finally, the fact that Mr Baxter is in receipt of incapacity benefit from the Department of Work and Pensions cannot properly be completely ignored by the respondents.  It is another fact that needs to be taken into account alongside all the other evidence.  The weight that it is given is a matter for the respondents taking into account any differences in criteria and so on.
18.
For these reasons I consider that there has been maladministration by the respondents and that I should direct them to reconsider Mr Baxter’s application for an incapacity pension.

DIRECTIONS

19.
Within two months of the date of this Determination, the trustee and the company shall reconsider whether Mr Baxter qualifies for an unreduced incapacity pension, and if so, from what date.  In doing so, they shall take into account all the available independent medical reports and any other relevant evidence relating to the period when he was employed by the company, although the evidence could be obtained subsequently.  The trustee and the company shall seek independent medical opinion as to what other work, if any, Mr Baxter could do and at what level.  The trustee shall convey the decision to Mr Baxter in writing, giving reasons.
TONY KING

Pensions Ombudsman

25 March 2008
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