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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs S C Drake

	Scheme
	:
	NHS Pension Scheme (the Scheme)

	Respondent
	:

:
	NHS Business Services Authority Pensions Division (NHS Pensions)
Paymaster (1836) Limited (Paymaster)


MATTERS FOR DETERMINATION 

1. Mrs Drake contends that NHS Pensions, as Manager of the Scheme, cannot recover an overpayment of an ill health pension as the overpayment arose out of maladministration by either NHS Pensions and/or Paymaster, as the paying agents.  
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
MATERIAL FACTS
3. Mrs Drake retired from employment as a Medical Records Clerk on ill health grounds in 1995, at age 42, and was awarded an ill health pension.   In 1997, she returned to employment with the NHS, as a Receptionist/Secretary, although she continued to receive her ill health pension.

4. The Regulations allow an ill health pensioner to become re-employed, but require an assessment of total annual income, to ensure the combination of earnings and pension do not exceed the income that was in payment at retirement.   

5. On 6 April 2004, Paymaster wrote to Mrs Drake to inform her that such an assessment had been carried out and that her total income for each of the years 1998/1999, 1999/2000, 2000/2001, 2001/2002 and 2002/2003 had exceeded income received prior to retirement, and that an overpayment had occurred for each of those years as follows:

1998/1999
£2,228.53

1999/2000
£2,298.91

2000/2001
£2,326.10

2001/2002
£2,401.45

2002/2003
£2,443.45

As a result, repayment of the total amounting to £11,698.44 was necessary.

6. On 15 June 2004, Paymaster again wrote to Mrs Drake, to inform her that a further overpayment had occurred in the year 2003/2004 amounting to £2,485.17, and that a total overpayment of £14,183.61 would need to be recovered.
7. Mrs Drake appointed a legal adviser (the legal adviser), who wrote to Paymaster on 1 October 2004 saying that, until Mrs Drake received the letter dated 6 April 2004 from Paymaster, she had been unaware that an assessment was necessary and that, according to the NHS Pension Scheme booklet, ‘Working After Retirement’, Paymaster is required to contact the employer each quarter to check the level of earnings and that she had no reason to believe that these reviews were not taking place.

8. The legal adviser argued that Paymaster’s failure to notify Mrs Drake constituted an implied representation that she was entitled to the pension payments, that she relied on that representation, and had altered her position to her detriment by spending the overpayments as part of her normal household expenditure and Paymaster was not therefore entitled to recover the overpayment. 

9. On 23 November 2004, Paymaster wrote to the legal adviser, stating that, on retirement, Mrs Drake would have received a booklet, ‘Notes for Pensioners’; a pension scheme newsletter and a leaflet entitled ‘Working after Retirement’, all of which would have advised what she needed to do if she became re-employed and what would happen if an overpayment occurred.  She should have been aware, therefore, from the information she received, that re-employment within the NHS could affect the pension that was in payment.   
10. The booklet ‘Notes for Pensioners’ stated:

“Part 6 Working after retirement

Your NHS pension   may be affected by any work you do in the NHS after retirement.
This information will apply to you if you are:

· Receiving a NHS pension

· Under age 60

And

· Working in the NHS.

6.1 General information 

If you retire before age 60 with a pension and if you start working, or carry on working in the NHS after you have retired, you will not be able to rejoin the Scheme.

If you retire before age 50 with an ill health pension  and if you start working again before age 50, or carry on working after you have retired, you will be able to rejoin the Scheme.

Your NHS pension may be affected by any work you do in the NHS after retirement.  If you are re-employed in the NHS before age 60 then there are two things you must do:

· Tell your employer that you have a pension from the Scheme.

· Write to PAYMASTER.  Their address is in Part 1 of the Booklet.  Give them full details of your job and quote your PAYMASTER pension reference number which you have written in the Personal Details section on page 2.

If you do not do these things you may be paid too much NHS pension.  If this happens you will have to pay money back.”

11. The newsletter, which Paymaster states was issued in April of each year, stated:
“If you were 60 or over when you retired and at least one calendar month has passed from the date you retired to the date you go back to work, you do not need to tell us.

Otherwise you must let us know as soon as possible before you go back to work in the NHS because your pension may need to  be reduced or stopped altogether whilst you are employed.  You can check with us beforehand and we will be happy to let you know.

If you do not let us have the relevant information you may be paid too much pension.  If this happens you will have to pay the money back.”

12. The leaflet, ‘Working after Retirement’, re-iterated the information provided under that heading in the booklet of the same name.
13. Paymaster also told the legal adviser, that the application form completed by Mrs Drake, included the declaration:

“I have read the Booklet ‘Notes for Pensioners and their Dependants’ given to me with this form.

I understand that I will have to repay any overpayment of pension.

I understand I must tell the Paymaster General’s Office about any changes that may affect my entitlement.”
14. In the same letter, Paymaster also informed the legal adviser: 
“Paymaster has no discretion to waive the NHS Pension Scheme Regulations governing abatement of pension whilst re-employed and has to request repayment of £14,183.61, being the amount overpaid from the Scheme.  I realise that this is a large amount to have to ask Mrs Drake to repay in one amount; Paymaster is able to accept repayment by instalments over a mutually agreed period.  We would prefer to secure recovery within twelve months, although we are able to give consideration to any reasonable proposal of repayment over a longer period if necessary…”  

15. On 30 December 2004, the legal adviser replied to Paymaster: 

“Our client does not dispute that she received the leaflet entitled ‘Working After Retirement’ and, indeed, we referred to this leaflet in the fifth paragraph of our letter dated 1 October 2004.

We are instructed that our client did contact both her employer and yourselves to inform you that she had started working again.  She did so by both telephoning your office and indicating on the form that she signed when re-joining the NHS Pension Scheme, both that she wanted to re-join the scheme and that she already had an existing pension.

Paymaster would and should therefore had sufficient information to request all these details from our client’s present employer and to inform her that she was no longer entitled to the first NHS pension.  Our client was entitled to rely on this implied representation that she was entitled to the pension payments.  She did so rely on that representation and has changed her position to her detriment as a result of that reliance.  We respectfully refer you to the decision of the Court of Appeal in Scottish Equitable plc v Derby [2001] EWCA Civ 369 where the Court held that it was inequitable for Mr Derby to repay payments mistakenly made by his pension provider where he had spent such an overpayment by making modest improvements to his lifestyle.  Furthermore the Court did not require Mr Derby to produce any detailed accounting for this expenditure.

Accordingly, it would be inequitable for Paymaster to recover the overpayments made to our client in these circumstances.   We should be grateful if you would please confirm this is the end of the matter.”
16. Paymaster referred the matter to NHS Pensions, who in turn advised Mrs Drake to refer her complaint through the Scheme’s internal dispute resolution procedure (IDRP). On 11 February 2005, NHS Pensions wrote to the legal adviser:

“…Under the Pensions Act 1995, the Agency operates an internal Complaints and Disputes procedure and I am enclosing a leaflet concerning these procedures for your information.  There are two stages to these procedures and in view of the time already spent in dispute with Paymaster the Agency is happy to escalate Mrs Drake’s dispute to Stage Two with your agreement.”

17. The legal adviser confirmed Mrs Drake’s agreement to this proposal by way of letter dated 1 March 2005.   On 21 April 2005, NHS pensions provided its stage two IDRP response, and set out the reasons for its decision. 
18. NHS Pensions stated that:

· The overpayment had arisen because Mrs Drake’s income following re-employment, together with her NHS pension from retirement, was greater than her previous pay, and that her earnings alone from her re-employment were more than her previous pay. Accordingly, no pension should have been paid whilst she was re-employed.  
· Regulation S2(2) of the Regulations required an ill health retirement pensioner like Mrs Drake, to inform their employer of a change in their circumstances, and Mrs Drake would have been aware of this requirement from literature issued to her. Abatement was necessary to comply with Regulation S2(3) of the Regulations.
· Although Mrs Drake contended that she was unaware of the regulatory requirements until receipt of Paymaster’s letter of 6 April 2004, in her letter of 23 December 2004 to Paymaster, she confirmed that she had informed both the employer and Paymaster that she had become re-employed.  

· Although Mrs Drake contended that she had spoken to Paymaster, and had indicated on her application form to re-join the Scheme that she already had an existing pension, their investigations had uncovered none of the evidence she had referred to and, in the absence of any evidence, could only conclude that she did not comply with any of the regulatory requirements.   
19. NHS Pensions summarised the situation by telling Mrs Drake that, had she fulfilled her obligations to inform, there would be supporting documentation in three places, with her employer, Paymaster and/or with themselves, but no such documentation existed.
20. Further, that, during the six years or more over which the overpayment accrued, clear details on how abatement worked had been provided to her in ‘Booklet R’ and  the ‘Working After Retirement’ booklet, which she had not denied  receiving.  As she knew she should not be in receipt of more money when she returned to work, it would be inequitable for her to seek to rely on the notion of having changed her position to her detriment, when she had clearly been advantaged by receipt of the overpaid pension benefits.
21. On 28 July 2005, in response to the stage two IDRP decision, the legal adviser wrote to NHS Pensions.  The legal adviser told NHS Pensions:

· Mrs Drake was certain that she completed and returned the checklist form at the same time she had returned the ‘Staff Commencement Form’ to Ms T, her then personnel officer, indicating that she was already in receipt of an NHS pension.  

· Ms T was aware of Mrs Drake’s earlier retirement on the grounds of ill health and that she was in receipt of an existing pension.

· Consequently, she had informed her employer that she was already in receipt of an NHS pension, that she wished to re-join the scheme and that her employer would be able to confirm the level of her new salary.
· Mrs Drake understood from the guidance at page 8 of the booklet ‘Working After Retirement’, that Paymaster would, every quarter, liaise with her employer, to ascertain the level of her earnings, and to check whether she was entitled to continue to receive her pension, and that none of these reviews appear to have taken place.

· Accordingly, Mrs Drake had complied, and continued payments constituted an administrative error by Paymaster and NHS pensions, much like that in the case of Scottish Equitable plc v Derby. 

22. NHS Pensions responded on 15 August 2005 by saying:

· The checklist had been produced in 1997 and may not have been issued to her new employer.

· Had the checklist been provided, it would have been stored in Mrs Drake’s personnel file, along with the Staff Commencement Form, that was held there.  In addition, a number of other forms and checks were not in evidence, and her new employer has no other record of having been informed by Mrs Drake that she was already in receipt of an ill health pension.

· The Staff Commencement Form only asks about joining the Scheme, and not about re-joining the Scheme, and a request to join the Scheme would not prompt any suspicion of a pension already in payment.

· Booklet R made it clear that a pensioner may not receive more (in combined pension and salary) having retired and re-joined the NHS than had they stayed in employment.

· There was no record of Mrs Drake having complied with regulation S2 of the Regulations.

· The overpayment arose directly out of a default on Mrs Drake’s part, and NHS Pensions was able to recover the overpayment. 
CONCLUSIONS
23. There is no dispute that an overpayment has occurred. Strictly therefore, Paymaster has a right to recover that overpayment. In some circumstances where an overpayment has arisen as a result of a mistake, there will be a defence to an action for recovery. Mrs Drake argues therefore that the overpayment cannot be recovered, as it arose as a result of maladministration by NHS Pensions and/or Paymaster, and that she has changed her position, claiming that the overpayments have been absorbed into normal household expenditure.
24. NHS Pensions, however, maintain that Mrs Drake failed to inform the relevant parties when she became re-employed, as required under Regulation S2 of the Regulations, and that is why an overpayment has arisen. As the overpayment arose through no fault of NHS Pensions or Paymaster, it is recoverable.
25. Mrs Drake does not deny receiving the relevant literature about the consequences of re-employment, and contends she did provide the necessary information as required by the Regulations. 
26. I am satisfied therefore, that she was provided with information about the consequences of re-employment.  Mrs Drake also states that she was aware of the purpose of having to supply details of her re-employment, and that she expected quarterly reviews to make any necessary adjustments.  She states that Paymaster is required to conduct these quarterly reviews as laid out in the booklet ‘Working after Retirement’, and that because these were never carried out, Paymaster is at fault.  

27. The overpayments amount to between £2,200 and £2,400 per annum, around £200 a month.  Given that Mrs Drake now states she was aware of the concept of abatement, I am therefore surprised that she did not, in all of the six years during which an overpayment was made, make any enquiries, when it was clear no adjustment had been made to her pension. This is particularly so as her new earnings alone were more than her earnings prior to retirement.    

28. However, I have seen no evidence which would enable me to conclude that, on the balance of probabilities, Mrs Drake informed NHS Pensions, Paymaster or her new employer at the time she became re-employed as required by the Regulations.  Paymaster would have had no reason, therefore, to have conducted a quarterly review as she suggests. It follows that I am unable to detect any maladministration on the part of NHS Pensions or Paymaster, and that the overpayment is thus recoverable, albeit on terms to be agreed by both Mrs Drake and NHS Pensions.

29. The complaint is not upheld.  

CHARLIE GORDON

Deputy Pensions Ombudsman

27 November 2007

APPENDIX

LEGISLATION

The National Health Service Pension Scheme Regulations 1995 (the Regulations)

“S2 Reduction of pension on return to NHS employment

(1) Except in a case to which paragraph (1A) applies, subject to paragraph (15), this regulation applies, until he reaches age 60, to a member in respect of whom a pension is payable under any of regulations E1 to E4 or in accordance with regulations L1(2)(b), who continues in, or subsequently returns to, NHS employment.

(1A)
This paragraph applies where the member has been transferred into NHS employment as a result of a transfer of an undertaking to the employer.

(2) A member to whom this regulation applies must inform his employer, and any other person that the Secretary of State may specify, that his pension under the scheme has become payable.

(3) Where this regulation applies, the member’s pension will be reduced to the extent necessary to ensure that the member’s pension plus any pay from NHS employment for any financial year after the pension becomes payable does not exceed the member’s previous pay.”
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