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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs C Percival

	Scheme
	:
	Greater Manchester Pension Fund (the GMPF)

	Respondents
	:
	Stockport College (Stockport)
Tameside Metropolitan Borough Council (Tameside)


MATTERS FOR DETERMINATION 

1. Mrs Percival complains that the Respondents have incorrectly failed to backdate her ill health early retirement (IHER) pension to the date at which her contract with Stockport was terminated on the grounds of capability, in June 2002. 
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
REGULATIONS

3. The GMPF is part of the Local Government Pension Scheme, which is the nationwide scheme for local authorities.  The criteria for eligibility for IHER are set out in the Local Government Pension Scheme Regulations 1997 (as amended) (the Regulations).

4. Regulation 27 provides for IHER, as follows:

“(1)
Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority  because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

…

 (5)
In paragraph (1)-

"comparable employment" means employment in which, when compared with the member's employment-

(a)
the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member's ill-health or infirmity of mind or body; and

(b)
the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member's employment; and

"permanently incapable" means that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday.”

5. Regulation 31 provides for early payment of deferred retirement benefits as follows:

“(6)
If a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body-

(a)
he may elect to receive payment of the retirement benefits immediately, whatever his age, …”

6. Regulation 97 sets out who makes the decision regarding IHER, as follows:

“(1)
Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation.

 (2)
Any question whether a person is entitled to a benefit under the Scheme must be decided  - 

(a)
… 

in any other case by the Scheme employer who last employed him.

…

(9)
Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 [early access to deferred benefits] on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

 (9A)
The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that-

(a)
he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and 

(b)
he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer or any other party in relation to the same case. 

…

(14)
In paragraph (9)-

(a)
"permanently incapable" has the meaning given by regulation 27(5), and 

(b)
"qualified in occupational health medicine" means holding a diploma in occupational medicine (D Occ Med) or an equivalent qualification issued by a competent authority in an EEA State (which has the meaning given by the European Specialist Medical Qualifications Order 1995) or being an Associate, a Member or a Fellow of the Faculty of Occupational Medicine or an equivalent institution of an EEA State.”

MATERIAL FACTS

7. Mrs Percival was born on 23 August 1959.
8. Mrs Percival was employed as Committee Services Officer at Stockport, a college of further and higher education. She was a member of the GMPF during her service with Stockport.

9. In March 2001, Mrs Percival suffered from a cerebral aneurysm followed by cardiac and respiratory arrest. She was admitted to hospital where she remained for a prolonged period. Following her discharge from hospital Mrs Percival recuperated at home. She has not returned to work since. 
10. Following her illness Mrs Percival’s condition was reviewed regularly by Dr Cockersole, an Occupational Health Physician (OHP) for Stockport. On 15 March 2002 Dr Cockersole met with Stockport’s HR department to discuss Mrs Percival’s  long term sickness absence and her return to work. The note of the meeting states :
“However Dr C said that she felt the environment that CP would be returning to would probably hamper her recovery. She indicated that CP would only be able to return for 2 half days at first and would get tired very easily. It would also be at least a year before she could even consider coming back to work on a full time basis…

We looked at opportunities for redeployment, however the pressures the college is currently under would hamper this progress….

We could not look at ill health retirement as Dr C indicated that she could not say that CP would never be able to work again. She might recover enough to be able to work in the future….”
11. In April 2002, Mrs Percival was referred to Dr Menzies, another OHP  for Stockport, to consider her return to work due to the length of her sickness absence. Stockport provided Dr Menzies with a detailed description of Mrs Percival’s job and asked, amongst other things, the following questions:
· How long recovery would take.
· Whether Mrs Percival was likely to return to work.

· Number of hours a week Mrs Percival could work initially.
· What type of work she could undertake. Would she be able to handle the pressures of her existing job and should any adjustments be made.
· Likelihood of returning to work full time and how long before that might be. 

· If Mrs Percival was unable to undertake her current job what sort of role could she undertake.
· If all avenues were exhausted would ill health retirement be an option.

12. Dr Menzies examined Mrs Percival on 3 May 2002. His report, dated 7 May 2002, states :
“…I took a detailed history from the time of her first episode of ill health in March 2001 and up to this date. She reported that she had made significant progress since the autumn of 2001 and was optimistic of some form of return to work…
I turned to the specific questions that you raised and seek to answer them. My report is based on the records of the Occupational Health Service and my assessment of Mrs Percival on her attendance to see me. 
…The recovery from cerebral aneurysm and the subsequent interventional treatment is a gradual one and dependent on the extent of the initial injury, impact treatment and any complications. I would expect there to be a slow recovery over a period of up to two years. The specifics of her case would allow me to be optimistic that a full return to health may be possible. However, there is the potential for improvement to stop either for some months or in the long term so for her not to achieve a full recovery. 
In thinking about a return to work, it would be my advice that any role she returned to should allow morning duties only initially and thereafter the hours can gradually be increased into the afternoon. She may need an initial period of re-orientation and re-education given the duration of her absence and this will depend on the extent of the change in her workplace, role and any change in technology etc…
…As I have indicated above, her health is gradually improving although she does report deterioration in the last few weeks as I have described above. It was clear what options lay ahead and she could start to address them, then I believe her current stress will reduce and there will be no reason for her not to return to some form of employment. Given that there are likely to be improvements in health over the next twelve months, I am not at this stage able to indicate whether she will have a long-term restriction in her fitness to work. On this basis she would not meet the criterion, as I understand them for retirement under the Local Government Pension Scheme. It might be that this issue would need to be re-visited in some twelve months should it be her wish to do so.”  
13. Mrs Percival attended a meeting with Stockport on 12 June 2002 to discuss her continuing long term sickness absence. On the same day, Stockport sent Mrs Percival  a letter explaining it was terminating her employment with effect from 23 July 2002 on the grounds of capability following a long period of sickness absence.
14. In May 2004, the NHS, Mrs Percival’s employer before Stockport, granted her early payment of her deferred benefits from the NHS Pension Scheme on the grounds of ill health. Payment of these benefits was backdated to August 2003. 
15. In June 2004, Mrs Percival applied for early payment of her deferred benefits from GMPF on the grounds of ill health. Her application was passed to Stockport’s OHP for consideration. Mrs Percival was examined by the OHP on 18 November 2004 who wrote to her GP for further information. Mrs Percival’s GP responded on 10 December 2004 as follows:
“…As you are fully aware of this patient’s medical background I will not repeat myself, however she continues to feel tired and lethargic. Her medical condition has been fully monitored by Hope Hospital Neurosurgical department, they are fully aware of this patient’s condition and I presume will have actioned the appropriate management for this patient. …” 

16. The OHP then referred Mrs Percival to Dr Seed, a Specialist Registrar in Occupational Medicine. Dr Seed wrote to Mrs Percival’s specialist for confirmation as to whether or not her symptoms would permanently preclude her from performing the normal duties of her role. The consultant neurosurgeon at Hope Hospital responded on 10 May 2005 “I am a vascular surgeon at Hope Hospital but have not been involved personally with this case. I enclose letters from my colleague Dr RD Laitt who has written to the Medical Advisor to the NHS Pension Scheme. I think this covers most of your points…”. The letter to the NHS medical advisers, dated 9 October 2003, states :
“..Christine originally presented to Manchester Royal Infirmary on 15 March 2001 with symptoms consistent with sub arachnoid haemorrhage. This was confirmed on CT scanning. At this stage she was in a reasonable grade and a cerebral angiogram demonstrated the presence of a left posterior inferior cerebellar artery aneurysm. Unfortunately prior to treatment Christine suffered a re-haemorrhage and her clinical condition deteriorated requiring ITU ventilatory support. …
Not surprisingly her recovery was slow and when I saw her last on 1 February 2002 she was complaining of persistent headaches and tiredness. These headaches sounded benign and note should be made that there is previous history of migraine. There was no focal neurology. …
Christine has now been discharged from the Neurovascular service and I can make no comment about her state as I last saw her in February 2002. It may therefore be of value to contact the GP to obtain further information. 

In your letter you asked me to advise on a number of issues:

1. …

5.
Accepting that Christine has suffered a life threatening illness she has made an excellent recovery. I would therefore expect her to be able to perform some type of regular work, possibility (sic) part time. It is however possible that she is unable to fulfil her previous position as committee services officer at Stockport College.”
17. On 16 June 2005, Dr Seed wrote to Stockport confirming that, with effect from 13 June 2005, he was now of the opinion that Mrs Percival was permanently incapable of performing the duties of her role as committee services officer. 
18. Mrs Percival queried why her benefits were not backdated to the date she became unfit for work. Stockport passed Mrs Percival’s query to the OHP who responded that “having reviewed her notes I have evidence that she was unfit for work from 18 November 2004. I do not have further documentation in her occupational health notes that this was the case any sooner than this date.”
19. Mrs Percival requested that her date of permanent incapacity be reviewed once more. Stockport wrote to Dr Seed again on 2 August 2005 asking whether, in his opinion, Mrs Percival had been permanently unfit for her former job since 9 August 2002.

20. Dr Seed responded that he had no further evidence to support a change in his opinion that Mrs Percival was permanently unfit for her former role as Committee Services Officer with effect from 18 November 2004. A completed Certificate of Permanent Incapacity was enclosed with Dr Seed’s letter. 
21. Stockport asked Dr Seed to review Mrs Percival’s case once more. On 19 September 2005, Dr Seed wrote to Stockport confirming that he had signed a further Certificate of Permanent Incapacity confirming that Mrs Percival had been permanently incapable of performing her former duties with effect from 16 June 2004. 
22. Mrs Percival wrote again to Stockport on 25 September 2005. In her letter she says :

“..Surely if it is ill-health now then it should either have been ill-health in 2002 or taken back retrospectively to that date.

I quite understand that the College can only go by the advise (sic) from Occupational Health in determining ill health retirement and the date that is effective from but I think there are a number of matters which are not clear.   

The Occupational Health report from May 2002 highlights that recovery can take anything up to 2 years and can stop at any time (this is generally accepted with brain haemorrhage patients).
Therefore if this is the case, should Occupational Health have deemed it as ill-health at that time with the “optimistic” view that I might return to better health at a later date, or should the College have left a contract open until the full extent of the ill-health had been determined. This would have resulted in a different result on the pension as the years would have been enhanced to 12 years.
From the medical report in May 2002 it is apparent that I would have been unable to return to my post (or something similar) …
I am forwarding a copy of this letter to the Greater Manchester Pension Fund…”
23. Mrs Percival referred her complaint to the Appointed Referee to the GMPF at Tameside on 27 September 2005. GMPF responded on 7 October 2005 as follows:

“I have considered the details of your complaint carefully in my capacity as Appointed Person for the purposes of GMPF’s dispute resolution procedure, and I am now in a position to let you have my second stage decision.

Your employer’s decision was to release your deferred benefits on ill-health grounds from 13 June 2005 and the outcome of your appeal has been a decision to bring those benefits into payment from the 16th June 2004. Your complaint appears to be that you should be regarded as permanently incapable of doing your former job at the time you left employment in August 2002. 

The medical opinion obtained from Dr Menzies some months before you left employment was that your health was likely to improve over a period of up to 2 years and that he was optimistic that a full return to health may be possible. However he did not feel that the potential for returning to full time work could be judged until rehabilitation in the workplace had been completed. This is why he did not feel able to certify permanent incapacity at that time. 

Dr Seed reached his view that permanent incapacity arose from 13th June 2005, which he later revised to 16th June 2004. I assume that by that time it had become clear that the possible improvement in your condition had been insufficient to allow you to resume your previous job.

It appears that the employer has obtained opinions from occupational health doctors, both at the time the employment ended and following your request for early payment of your deferred benefits. The earliest date when permanence is certified is 16th June 2004 and I see no reason to challenge Stockport College’s decision, i.e. to award deferred benefits on leaving employment and to authorise early payment of those benefits from the 16th June 2004…”
SUBMISSIONS 

24. Stockport submit:

24.1. It acted properly, in May 2002, upon the information given in Dr Menzie’s report i.e. that at that the time Mrs Percival ‘would not meet the criterion as I understand then for retirement under the Local Government Pension Scheme’
24.2. It is clear from the notes that in the meeting held with Mrs Percival on 24 May 2002 at her home, the issue of redeployment and comparable employment was discussed. This meeting was held to discuss the contents of the report from Dr Menzies.
25. Tameside submit:
25.1. Mrs Percival did not appeal against the original decision not to award her immediate pension benefits following her employment ending in 2002, she has in effect revived that claim following the award of early payment of deferred benefits from June 2004. 
25.2. In 2002, Dr Menzies was unable to certify permanent incapacity in respect of her current job because whilst he thought there would be improvements in Mrs Percival’s health over the next 12 months he was not at that stage able to indicate whether she would recover sufficiently to be able to resume full-time work.
25.3. Although the opinions of Dr Menzies and Dr Seed clearly pre-dated the Spreadborough case, to use the terminology of the judgement, Dr Menzies could not say there was no reasonable prospect of recovery in May 2002. However, it is unclear whether the decisions made by Stockport College which were upheld at Stage 2 of the IDRP are now in doubt and the decision in Spreadborough should now apply.
25.4. No other evidence of permanent incapacity existing at the time Mrs Percival’s employment ended was presented.
26. Mrs Percival submits:

26.1. Her condition is the same as in 2002 and therefore her benefits should be backdated.
26.2. Dr Menzies’ comments about a return to work in 2002 should have indicated ill health retirement at that time. He raised concerns about the risk to her health if she returned to work which should have indicated that she would not be returning to her job or one of comparability.  
26.3. Dr Menzies should have obtained reports from her GP and from Dr Laitt in 2002. She had been seen by Dr Laitt on 1 February 2002 and it is this appointment referred to in the 9 October 2003 letter. He should also take account of Dr Cockersole’s OHP notes from 2001 and 2002. 
26.4. In 2005 when permanent incapacity was certified she asked for clarification of the effective date. Initial indications from HR were there were only two forms of contract termination on grounds of capability (1) for not fulfilling your duties and (2) capability due to ill health. She was told that as this was ill health then consideration would be given to backdating to the date of contract termination. She was subsequently advised that that Stockport had sought advise from GMPF on the cost of backdating and that HR found the cost would be prohibitive. Therefore, the effective date of her pension is purely based on capital costs to Stockport.    
26.5. The Pensions Advisory Service advisor was of the opinion that the Regulations had not been adhered to by Stockport. Dr Menzies report of 7 May  2002 states she was able to undertake “some form of employment”. Stockport were wrong in not seeking clarification as to whether she could undertake “comparable employment”. 

26.6. Tameside referred to Spreadborough and appear to suggest the previous decisions made were wrong.

26.7. There should be appreciation within the LGPS regulations for retrospective payment of ill health benefits where a period of time is required for someone to recover from certain conditions. 
26.8. Appendix 7 of the guidance to occupational physicians refers to occasions where decisions about permanent ill health may take 1-2 years to make. The guidance also states that if, at a later date, it becomes apparent that the applicant was permanently incapacitated then the LGPS allows for retrospective payment of benefits. The guidance also says it is good practice to support ill health retirement when the applicant cannot be rehabilitated or redeployed. 
CONCLUSIONS

27. In order to be entitled to a pension under Regulation 27, Mrs Percival had to be permanently incapable of discharging efficiently the duties of her employment, or comparable employment, because of ill-health or infirmity of mind or body.  ‘Permanently’ is defined as until, at the earliest, her 65th birthday.  The decision as to whether Mrs Percival met these requirements fell to her employer (Stockport) in the first instance.

28. Before making such a decision, Stockport needed to obtain a certificate from a suitably qualified independent registered medical practitioner. Dr Seed is  independent of Stockport and met the qualifying criteria.
29. Mrs Percival argues that the award of early payment of her deferred benefits on the grounds of ill health should be backdated to June 2002. In 2002, at the time Mrs Percival’s long term sickness absence was under consideration, the medical adviser, having examined Mrs Percival, considered her occupational health records and reached the view that she did not qualify for ill health retirement on the basis that there was potential for further improvement to her health and thus it was too soon to confirm permanent incapacity. Permanence in this context relates to the individual’s inability to work rather than the permanence of the condition itself. 
30. By the time Mrs Percival applied for early payment of her deferred benefits in June 2004, the medical advisers had before them a report from Mrs Percival’s GP and also a report considered by the NHS medical advisers in connection with her application for early payment of her deferred benefits from the NHS Pension Scheme. Her GP gave an overview of her medical conditions but did not offer an opinion as to permanency. The view of the consultant neurosurgeon, however, was that it was “possible that she is unable to fulfil her previous position as committee services officer at Stockport College.” Stockport’s medical adviser reached the view that he was able to certify that Mrs Percival was permanently incapable of discharging efficiently the duties of her employment. 
31. Early payment of deferred benefits on the grounds of ill health was initially awarded to Mrs Percival with effect from 18 November 2004, the date the medical adviser was first presented with sufficient evidence to be able to certify permanent incapacity. Stockport arranged for the decision to be reviewed, and asked the medical adviser to consider whether Mrs Percival was permanently incapable of discharging efficiently the duties of her employment in August 2002. The medical adviser did not alter his opinion that she was not.

32. The fact that a later decision was made to award benefits on grounds of ill health does not indicate that there was any fault in the previous decision. I accept that Mrs Percival’s condition existed at the date her employment was terminated but the evidence at that time showed that there was potential for further improvement and therefore she did not fulfil the criteria for IHER. Later evidence, provided by Dr Laitt in his letter to the NHS medical advisers dated 9 October 2003, caused Stockport’s medical advisers to reach the decision that Mrs Percival was permanently incapable of discharging efficiently the duties of her employment. 
33. Mrs Percival says that the OHP notes made by Dr Cockersole during 2001 and 2002 would have shown that she was permanently incapable of returning to work in 2001. I have not been provided with the earlier reports from Dr Cockersole, however, I note that on 15 March 2002 Dr Cockersole was of the opinion that she could not say that Mrs Percival would never be able to work again and, indeed, might recover enough to be able to work in the future. Dr Cockersole’s view falls somewhat short of supporting Mrs Percival’s argument.
34. Mrs Percival contends that Stockport’s decision was driven by the cost implication rather than consideration of the medical evidence. There are of course cost implications in providing a pension for someone in advance of normal retirement date but I have seen nothing to suggest that this was the reason for the decision about Mrs Percival which is based on the view that the permanent nature of her inability to work has not been established.

35. Mrs Percival contends that Dr Menzies’ report of 7 May  2002 states she was able to undertake “some form of employment” and that Stockport should have clarified whether she could undertake “comparable employment”. In fact, Dr Menzies report actually states that having discussed the issue it was Mrs Percival herself who was hopeful of a return to some form of employment. Dr Menzies was of the view that it was to soon to establish that Mrs Percival would return to her own or comparable employment. 
36. Tameside point me toward the decision of Lightman J in Spreadborough v Pensions Ombudsman Ch 2004. The decision in Spreadborough involved a very specific condition where medical opinion was evolving which does not apply in Mrs Percival’s case. In any event

36.1. a member is not entitled to re-open a previously accepted or unappealed decision on the evidence then adduced i.e the diagnosis and prognosis.

36.2. A member may only revive a failed claim in exceptional circumstances where justice so requires. Mrs Percival identifies no exceptional circumstances.

36.3. Even if exceptional circumstances were to apply then caution would still need to be exercised.
37. If Mrs Percival had fulfilled the criterion when her employment ended she would have been entitled to a pension from that date under Regulation 27(1).  A  Regulation 31 pension is only payable if the member elects to receive it.  So if Mrs Percival’s state of health was such that she fulfilled the criterion at some point between her employment ending and making an election to receive it, then it would only be payable from the time of the election.  The decision to backdate it to the date of her application is therefore consistent with the regulations.

33.
For the reasons given above I do not uphold this complaint.
TONY KING

Pensions Ombudsman

13 March 2008
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