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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr R J Griffiths

	Scheme
	:
	The Turner & Newall Retirement Benefits Scheme (1989)

	Respondents
	:

:

:

:
	Federal-Mogul (Employer)
T&N Pensions Trustee Limited (the Trustees)
Alexander Forbes Trustee Services Ltd (the Independent Trustee) (Alexander Forbes)


MATTERS FOR DETERMINATION 

1. Mr Griffiths submits that:
1.1. Federal-Mogul incorrectly informed him that the Scheme was protected by law and inferred that it would not be affected by the Company going into administration.

1.2. The Trustees allowed Federal-Mogul to use the Scheme to finance early retirement on redundancy, thereby depleting the Scheme’s assets.

1.3. Alexander Forbes allowed the Pension Protection Fund (PPF) to take over negotiations with the Company Administrators.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. The Scheme is a final salary occupational pension scheme. It is currently going through an Assessment Period for the Pension Protection Fund (PPF). This is the period during which the PPF will seek to establish whether the Scheme is eligible for entry into the PPF.

4. Turner & Newall Limited (the Principal Employer) was purchased by Federal-Mogul in 1997. Federal-Mogul has been in administration since 1 October 2001. Mr Griffiths worked for Federal-Mogul Friction Products Limited. Federal-Mogul Friction Products Limited withdrew from the Scheme on 16 July 2004, and Mr Griffiths became a deferred member. He was made redundant on 30 March 2007.
5. On 1 October 2001, the Chief Executive Officer (Mr M) of Federal-Mogul wrote to its employees (the October 2001 letter),

“... We have therefore decided to take steps to ensure the long-term viability of our business by voluntarily filing for Administration under the U.K. Insolvency Act ... These filings include our wholly owned subsidiaries in ... the United Kingdom ...
This in no way means that Federal-Mogul is going out of business. It is merely a mechanism by which we can separate our asbestos liabilities from the operations of our business. I would stress that:

· No job losses are planned as a direct result of this action.

· Payroll, benefits and holidays should not be interrupted.

· Qualified pension plans are protected by law.

...

We recognise that this decision may make some of you feel unsettled or alarmed. However, I would like to reassure you that it is our goal to emerge from this restructuring a stronger, more competitive and asbestos-free company ...”
6. Alexander Forbes were appointed on 11 October 2001.
7. At the time of the initial insolvency event, the participating employers were enjoying a contributions holiday, because the Scheme’s funding level exceeded the Minimum Funding Requirement (MFR). Contributions were resumed, in December 2002, with the agreement of the Company Administrator. However, this was only to the extent required to cover benefits accruing after administration had commenced. With effect from December 2002, the accrual rate for benefits under the Scheme was reduced.

8. In March 2003, the Trustees took the decision to suspend the quotation of transfer values.
9. Between April and August 2004, most of the participating employers withdrew from the Scheme, triggering employer debts under Section 75 of the Pensions Act 1995. As a result, the Company Administrators considered the Scheme to be the largest single creditor.

10. In November 2004, the Pensions Act 2004 was enacted and the PPF was created. On 10 March 2005, the Pension Protection Fund (Entry Rules) Regulations were made, coming into force in April 2005.

11. Alexander Forbes and the Company Administrators took the view that:

11.1. Alexander Forbes would have no power to vote on a company voluntary arrangements (CVA), for which a creditors’ meeting had been called because, as soon as the Administrators submitted a report to the Court and summoned a creditors’ meeting, an Assessment Period would begin (under Section 132 of the Pensions Act 2004) and its creditor powers would devolve to the PPF (Section 137).

11.2. If they concluded the negotiations with the Administrators, Alexander Forbes would probably render the Scheme ineligible for PPF compensation.

12. The PPF was approached to become involved in the negotiations.

13. The outcome of the negotiations included:

13.1. Creditors, other than the PPF, signed a settlement, on 26 September 2005, providing for the Scheme to receive £193 million, plus interest at 2% above base rate (worth around £7.5 million), together with pari passu dividends (worth around £40 million).

13.2. Provision for inter-company creditors and present and future claimants in respect of personal injuries caused by exposure to asbestos.

14. In order that the CVA could go ahead, the Administrators needed to be reasonably certain that it would get the necessary support from the creditors. Given that the PPF would be exercising the Trustee’s creditor rights, it was approached for a view. Although not a signatory to the settlement, the PPF provided a letter of comfort, dated 26 September 2005, indicating that, subject to certain conditions, it would vote in favour of the CVA.

15. In September 2005, Mr Griffiths was provided with a transfer value statement, quoting a transfer value of £105,141. The notes to the transfer value statement explained,

“The transfer value has been calculated by the Trustee using the procedure set out in Regulation 8 of the Occupational Pension Schemes (Transfer Values) Regulations 1996 (SI 1996/1847), in particular, Regulation 8(4A) and 8(4H), after taking into account the circumstances of the Scheme and the fact that levels of benefit payable will be no more than PPF levels of compensation. Since the Scheme’s assets are not sufficient to provide PPF levels of compensation and at this stage there is no guarantee that the PPF will accept responsibility for the Scheme, the transfer value reflects the level of PPF compensation which it is expected that the Scheme could provide from its own resources. In some cases the normal transfer value calculation method would produce a lower transfer value and in these cases the lower figure is used. However the transfer value equals, or exceeds, the amount required to be paid in accordance with the legislation regarding the Minimum Funding Requirement.

If the Scheme’s current special circumstances had not existed and its funding level would have permitted the payment of unreduced transfer values, your transfer value would have been £166,375.00.

The Trustee will review the level of reduction from time to time. This depends on the future performance of the Scheme’s investments, and other factors that affect Scheme funding levels. These factors cannot be predicted in advance, however, it seems unlikely that the reduction in transfer values currently in place will be removed.”

16. Following news of the agreement with Federal-Mogul, Mr Griffiths asked for his transfer value to be recalculated taking the £250 million into account. Alexander Forbes responded by saying that they could not include the £250 million in transfer value calculations until it had actually been received. They acknowledged that this was likely to be after the deadline for transfer payments.
SUBMISSIONS

Mr Griffiths

17. Mr Griffiths submits:

17.1. Federal-Mogul wrote the October 2001 letter to its employees, soon after it went into administration, stating that the Scheme was “protected by law” and inferring that it could not be affected by the administration. This was to allay the fears of many employees, who were considering transferring their funds from the Scheme because they feared they would lose their pensions. The persuasion was successful and, as a result, a lot of people have lost a significant amount of their funds. The statement was untrue and Federal-Mogul would have been aware of this at the time.

17.2. When the Company went into administration, there was a lot of talk about, and consideration given to, transferring funds out before they were lost. The October 2001 letter, asserting that the Scheme was “protected by law”, convinced him that the Scheme was safe and, as a result, he lost the opportunity to transfer out the full amount he was entitled to.

17.3. He approached the personnel office for details about transferring his funds. He was given the name and address of the Scheme administrators and told he would have to contact them in the first instance. He was also told that he would have to choose a new scheme willing to receive his funds. The next day he received the October 2001 letter saying that the Scheme was safe so he didn’t pursue a transfer.

17.4. The reduction in Scheme benefits, in 2002, with a promise of review in 2012 gave him confidence that the Scheme would continue.

17.5. The March 2003 Members’ Update was issued after transfer values had been suspended, so there was no opportunity for him to make changes to his pension arrangements.

17.6. When he read the October 2001 letter, his knowledge of pension schemes was limited to what he had been told by the Government and Federal-Mogul, namely, that occupational pension schemes were the best, and final salary schemes were the best of those, and that, if he paid into the Scheme, he would receive guaranteed benefits.

17.7. He was not party to any of the discussions between Alexander Forbes, the Company Administrators and the Courts, so it is unfair of Federal-Mogul to use these discussions to make a point.

17.8. He accepted the letter at face value, i.e. that his pension was protected. When this was followed by statements from Federal-Mogul to the effect that they would continue to support the Scheme, how could it be interpreted in any other way than that his pension was safe?

17.9. The Trustees had allowed Federal-Mogul to use the pension fund to finance early retirements, thus contributing to the depletion of the Scheme’s assets. The Trustees did not ask Federal-Mogul, which was not contributing to the scheme at that time, to make any payments to cover the extra costs of the early retirements. In 2000, he made his concerns known to the Trustees, but was assured that there were sufficient funds to support the early retirements.
17.10. Early retirement was at the Trustees’ discretion and not automatic on redundancy. They therefore had the opportunity to preserve the Scheme’s funds by refusing to make early retirement payments, without further funding from the Company to cover the extra costs.

17.11. The Pensions Advisory Service (TPAS) have suggested that Federal-Mogul should make a payment to cover the cost of all early retirements.

17.12. Alexander Forbes abdicated responsibility when they allowed the PPF to take over negotiations with the Company Administrator. They wrote to the members saying that any money paid by Federal-Mogul would increase the value of each member’s benefits and by how much. Alexander Forbes did not attend the final negotiations and allowed the PPF to make an agreement, which only benefited the PPF.

17.13. The Actuarial Director at Alexander Forbes Financial Services (a company related to Alexander Forbes) has expressed the view that the PPF will not last more than 10 years. If this is so, how can Alexander Forbes believe that entering the PPF is the best option for the Scheme members?
17.14. The agreement between the Company Administrator and the PPF has prevented the payment of £250 million from Federal-Mogul, resulting in a loss to the members. The £250 million should have been included in the members’ transfer value calculations and Alexander Forbes should be required to pay a proportion of the money lost to those who transfer.
17.15. Alexander Forbes’ decision to communicate via the press caused more stress than was necessary, and they should pay compensation for this.

17.16. The protection the law gives to highly paid and, presumably, highly trained professionals is disproportionate to the protection given to members of pension schemes, who have paid in good faith and often for many years to provide for their retirement.

On Behalf of the Trustees

18. Allen & Overy, on behalf of the Trustees and Alexander Forbes, submit:

18.1. The payment of an unreduced pension on early retirement is provided for in the Scheme Rules. Rule 11(3) (see Appendix) states that, on early retirement as a result of redundancy on or after age 50, a member with five or more years’ membership is entitled to an immediate unreduced pension. In view of this, the Trustees did not have any discretion over the payment of the benefit.
18.2. The Scheme Rules require the level of Employer’s contributions to be agreed between the Company and the Trustees. They do not enable the Trustees to impose any contributions above those required by statute.

18.3. Prior to Alexander Forbes’ appointment, there had been periods of low or nil Employer’s contributions. This was either because the Actuary had advised that the Scheme was overfunded or because the Company was unwilling to pay contributions above those required to meet the statutory funding requirement. At all times, the contributions required under the statutory minimum funding requirement were paid.
18.4. Although the Company resumed paying contributions, after Alexander Forbes’ appointment, it became clear that it could not continue to pay sufficient contributions to support the Scheme benefits. A new, lower, level of benefits was introduced, from December 2002.

18.5. During the course of negotiations concerning the Scheme’s claim, as a contingent creditor of the UK Turner & Newall companies, the rules relating to the PPF were published. Regulation 2(2) of the Pension Protection Fund (Entry Rules) Regulations 2005 provides,

“a scheme ... is not an eligible scheme where, at any time, the trustees or managers of the scheme enter into a legally enforceable agreement the effect of which is to reduce the amount of any debt due to the scheme under section 75 of the 1995 Act which may be recovered by, or on behalf of, those trustee or managers.”
18.6. If the Scheme had compromised its claim without the agreement of the PPF, it would have been denied the protection of the PPF at any stage in the future.

18.7. Section 137 of the Pensions Act 2004 requires that any claim against an employer during a PPF assessment period be dealt with by the Board of the PPF, to the exclusion of the trustees or managers of the scheme. The UK side of the company reorganisation would involve a CVA under the Insolvency Act 1986, which would trigger a PPF assessment period. The Scheme’s vote, on the CVA proposals, would then be exercised by the PPF. It therefore made no sense for Alexander Forbes alone to agree terms with Federal-Mogul and the other creditors.
18.8. Alexander Forbes led the negotiations in 2004, but allowed the PPF to lead once it had been established. There was a tactical advantage in allowing the PPF to lead the negotiations, in that the PPF was more readily able to involve the Pensions Regulator, which was particularly important given the Pensions Regulator’s ability to issue Financial Support Directions.

18.9. The outcome of the negotiations was that an original offer of £65 million was increased to a payout in the region of £250 million.

18.10. Transfer values were not increased to take account of the £250 million offer because, until the creditors had voted on the proposals, there was no certainty that the payments would be made.

18.11. Alexander Forbes did communicate via press releases for a while. This was so that information could be transmitted to members more quickly.

On Behalf of Federal-Mogul
19. Sidley Austin, on behalf of Federal-Mogul, submit:

19.1. When a company proposes to enter administration, that fact has to be treated as highly confidential until the orders are made.

19.2. The announcement of the administration orders was likely to cause many people to be concerned as to the financial viability of the Company, including employees of the UK subsidiaries, who were likely to be unfamiliar with the administration process and worried about the security of their jobs, pay and accrued pension rights. For this reason, Federal-Mogul prepared the October 2001 letter, together with other communications addressed to those who might be affected. These included documents prepared for UK Plant Managers, designed to ensure that all employees understood Federal-Mogul’s restructuring plans.
19.3. The announcement, that Federal-Mogul were going into administration, was carefully orchestrated so that it took place on the same day that the October 2001 letter was distributed to employees, i.e. 1 October 2001. Mr Griffiths refers to the letter arriving the day after the announcement of administration or being written soon after Federal-Mogul went into administration. His recollection of events at the time, and the intention he ascribes to Federal-Mogul in issuing the letter, are erroneous.

19.4. The documents provided to UK Plant Managers included:

· “Day One Checklist”: instructions to the Plant Manager regarding the steps required to be taken on 1 October 2001. These included distribution of the October 2001 letter;

· A letter from Mr M to the Leadership Team Members;
· “UK Talking Points for Meetings with Employees”, bullet points of topics to be discussed with employees, which included the same statement as the October 2001 letter;

· The October 2001 letter;

· “Answers to UK Employee Questions and Answers” (Q&As).

19.5. Question 11 of the Q&As stated,

“Will anything happen to our assets in the T&N Ltd and other UK pension programs as a result of Administration?

The assets in T&N Ltd.’s and other UK pension programs are held in separate trusts and are protected by law. These assets are not subject to the claims of creditors. An independent trustee will be appointed.”
19.6. This Q&A reflects the clear meaning of the October 2001 letter.

19.7. On 1 October 2001, compulsory all-employee meeting were held at the various Federal-Mogul plants. The Plant Manager for Federal-Mogul Friction Products Limited (Mr R) has confirmed that he held two meetings, one for the night shift and one for the day shift. He has explained that, at the meetings, he handed out the October 2001 letter and showed a presentation. One of the slides in the presentation included the same statement as in the October 2001 letter. Mr R does not recall handing out the Q&A document, but he does recall answering questions about pensions based on the Q&A document and the “Talking Points”.
19.8. Federal-Mogul opposes Mr Griffith’s complaint on the grounds that:
· The statement in the October 2001 letter was true and not misleading; and

· The varying interpretations Mr Griffiths has placed on the statement were not reasonable.

19.9. As at 1 October 2001, occupational pension schemes were subject to a number of legal protections. Where the pension scheme was a funded occupational pension scheme, the assets would be held on trust by the trustees and would not be treated as assets of the insolvent company, i.e. would not be assets that could be disposed of by the company’s administrator, and therefore would be outside the reach of the creditors.
19.10. Under the Insolvency Act 1986, employee contributions deducted from salaries and wages, but not yet paid to the scheme, may rank as a preferential claim; as do certain contributions owed by an employer.

19.11. The Pensions Act 1995 requires the appointment of an independent trustee when an administrator has begun to act. It also requires employers to maintain scheme funding at a minimum level (the MFR), and creates an employer debt under certain circumstances.
19.12. Mr Griffiths is not correct, in suggesting that the October 2001 letter was sent in response to concerns arising after administration had been announced. It had been prepared prior to the 1 October 2001 announcement and in the context of the circumstances which then prevailed. At the time, the most recent actuarial valuation had shown the Scheme to be in surplus.

19.13. The meaning to be given to the statement, in the October 2001 letter, depends upon what the reasonable employee reading these documents would have thought was being said, given his understanding of the Corporation’s situation.
19.14. Mr Griffiths appears to have read the statement as meaning that the Scheme was guaranteed whatever happened to Federal-Mogul; including his transfer value. Such an open-ended guarantee would have put Mr Griffiths in a better position than the majority of pension holders in the whole of the UK at that time. This interpretation was not what a reasonable employee would have understood and did not reflect what the words actually said or meant.

19.15. During the grievance procedure, the following statement was submitted,

“in the early stages of the administration process [Mr M] gave a commitment which [Mr Griffiths] felt gave assurances for his future pension, which according to the letter would be covered and supported by the company. Due to this guarantee he did not choose to transfer out, with a transfer based on full value of fund at that time.”

In response, the Chair of the grievance meeting stated,

“the statement issued by [Mr M] was a statement of fact and that the UK law does protect pensions and that pensions are regulated by law. There is no evidence to state that the company had intentions other than the scheme to be in place after emerging from administration.”

19.16. Mr Griffiths has suggested that Federal-Mogul did not investigate its liabilities under the Scheme prior to entering into administration. A statement from one of the Administrators has confirmed that, at the date of the administration orders (1 October 2001), Turner & Newall Ltd was not paying employer contributions, because an actuarial valuation, as at 31 March 2000, had recommended suspension of employer contributions until 30 November 2002. This was because the Scheme, at that time, had a surplus. The Administrator went on to say,

“Because of the significant deterioration in the equity market and the need for a greater allowance for increased longevity and mortality assumptions it became apparent to the Administrators after October 2001 that the trustees would be seeking employer’s contributions from Federal-Mogul at a much higher rate than 12.5% when they resumed after November 2002.”

19.17. Mr M could not have been aware that the Scheme was under-funded in October 2001. The suggestion of a deliberate untruth by Mr M is unfounded.

19.18. Even if the statement in the October 2001 letter was found to be untrue and/or misleading, Mr Griffiths acted unreasonably in relying on it, to the exclusion of all other advice and information available regarding the funding and value of his pension.

19.19. For example, the March 2003 Members’ Update contained the following statement,
“The current position of the Company does not allow for the payment of additional contributions to meet the present deficiency. This means if the Scheme were to be terminated now or in the foreseeable future, members’ benefits would be affected.
... if the Scheme were wound up at present or in the foreseeable future, it is likely that the benefits of members who have not retired would be substantially reduced. This means that active members may not receive their full promised pension benefits in return for the contributions they are currently making.”

19.20. A note to members who had just become deferred, dated 27 July 2004, stated,

“Neither your contributions, nor the Company’s contributions to the Trust account can be used by the Administrators or any other person, other than as described under future options.”
This reaffirmed the position regarding employee contributions to the Scheme.

19.21. Even if the statement in the October 2001 letter had been wrong or misleading, Federal-Mogul’s liability only extends to the foreseeable consequences of the misrepresentation.

19.22. Mr Griffiths claims that, as a result of reliance on the statement, he suffered loss, being the reduction in value of his pension. The diminution in the value of the fund (and, by extension, the decrease in the value of Mr Griffiths’ pension) was caused primarily by extraneous factors, not the administration of Federal-Mogul.

19.23. The March 2003 Members’ Update stated,

“The Company is paying contributions at a level which covers the cost of the benefits being earned by members. However, in common with many UK pension schemes at the moment, assets are below the level required to meet liabilities mainly because people are living longer, interest rates are low, and stock market values have fallen.”
19.24. In September 2004, in a statement to the High Court, the managing director of Alexander Forbes stated,

“After the appointment of the Administrators, the Trustees entered into discussions with T&N Limited and the Administrators about the resumption of contributions. By that stage (during the course of 2002) the Pension Scheme’s finances had been adversely affected by a number of factors ... namely, a reduction in market rates of interest ... and the increased longevity of members ... The sharp decline of stock markets throughout the world since 2000 and, to a lesser extent, the continued non-payment of contributions by T&N Limited and the other employers participating in the Pension Scheme also contributed to the decline in the Pension Scheme’s finances.”

19.25. It is clear that the diminution of Mr Griffith’s transfer value cannot be solely, or even mainly, attributed to Federal-Mogul being in administration, as he claims; the reality is more complex. Had the statement in the October 2001 letter not been made, and/or Federal-Mogul not been in administration, it is highly probable that the transfer value would, in any event, have been reduced by market forces. Moreover, if Mr Griffiths had transferred prior to March 2003, he would have transferred to another pension scheme. His pension would have been reduced in the receiving scheme as a result of the prevailing market forces.

CONCLUSIONS

20. Mr Griffiths argues that he was misled by the announcement issued by Federal-Mogul, in October 2001. He says that he believed that the members were being told that their pensions were safe and would not be affected by the Company going into administration. The particular phrase, which Mr Griffiths has drawn my attention to, is that,
“Qualified pension plans are protected by law.”

21. Mr Griffiths’ argument is that, having been reassured by this statement, he did not investigate transferring his benefits from the Scheme. Transfer value quotations were suspended in 2003 and will now be reduced.
22. The nub of the matter is not only what was said in the October 2001 announcement, but also whether what Mr Griffiths read into it was reasonable. To say that “qualified pension plans are protected by law” when a company goes into administration is true, insofar as the assets of the pension scheme cannot be accessed by the company’s creditors. Mr Griffiths, however, appears to have read this statement as meaning that there would be no affect on the Scheme’s ability to pay the members’ accrued benefits in full. He does not appear to have sought clarification or confirmation for his understanding from any source.
23. Whilst I can understand what Mr Griffiths is saying, I am not persuaded that the statement in question can readily carry the meaning he wishes to ascribe to it. To believe that the members were being told that the company entering into administration would not affect their benefits at all, is going several steps beyond saying that the Scheme was “protected by law”. I am not persuaded that the statement can be described as untrue, or that it implies any intention on the part of Federal-Mogul to mislead the Scheme members.
24. Mr Griffiths took the decision not to investigate the possibility of transferring his benefits elsewhere. That was his decision. I am not persuaded that he has been able to show that this decision was made in reliance on any misleading statement on the part of Federal-Mogul. Indeed, Mr Griffiths also mentions the role of the Government, which in that respect takes this matter well beyond my jurisdiction and into the well-publicised Parliamentary Ombudsman territory.
25. It is true that, since 2001, the circumstances of the Scheme have been such that Mr Griffiths has not been able to transfer his full entitlement to another scheme. The Scheme is winding up in deficit, i.e. the assets are insufficient to enable the Trustees to secure the members’ benefits in full. The Scheme Actuary identified the increasing cost of annuities and underperformance of the Scheme’s assets as major factors contributing to the Scheme’s increasing deficit. The Scheme is currently being assessed for entry into the PPF, and the relevant legislation also constrains the amount of transfer value the Trustees are able to pay at this time. It is these circumstances which mean that Mr Griffiths’ transfer value must be reduced; not maladministration on the part of Federal-Mogul.
26. I do not uphold Mr Griffiths’ complaint against Federal-Mogul.

27. Mr Griffiths has expressed concern that the Trustees “allowed” Federal-Mogul to use the Scheme to finance early retirement on redundancy. Rule 11(3) (see Appendix) provides that the members “may elect” to receive an immediate pension. Where the member is retiring “at the request of his Employer because of redundancy”, Rule 11(3) provides that the pension the member will receive is his Scale pension. There is no scope within Rule 11(3) for the Trustees to do other than to pay the member’s Scale pension in these circumstances. It was not a question of the Trustees allowing Federal-Mogul to use the Scheme in this way; the Scheme Rules provided for a member to elect to receive his pension in these circumstances.
28. Rule 8 provides for the Employer’s contribution to be agreed between the Employer and the Trustees. It does not allow the Trustees to set the contribution rate. If the Employer and the Trustees fail to reach agreement, legislation provides for a statutory minimum contribution rate. The Trustees have confirmed that the Employer’s contributions met the statutory minimum.
29. I am not persuaded that there has been any maladministration on the part of the Trustees in the matter of early retirements on redundancy, or the funding of those retirements through the Employer’s contributions.

30. Mr Griffiths has also expressed concern that Alexander Forbes “allowed the PPF to take over” the negotiations with the Company Administrator. He believes that this has been to the detriment of the Scheme members and, in particular, has prevented his transfer value from being recalculated to take account of funds promised to the Scheme by Federal-Mogul.

31. Alexander Forbes were of the opinion that, if they continued to negotiate with the Company Administrator, there was a risk that the Scheme would be deemed ineligible for entry into the PPF, should that become necessary. They refer to Regulation 2(2) of the Pension Protection Fund (Entry Rules) Regulations 2005 (see Appendix).

32. I do not disagree with Alexander Forbes’ reading of Regulation 2(2). In the circumstances, they were acting in the best interests of the members as a whole by standing back from the negotiations with the Company Administrators and, thereby, not risking disqualification from the PPF at some future point. I am not persuaded that the outcome would have been any different had Alexander Forbes been voting at the creditors’ meeting instead of the PPF, or if they had continued to negotiate with the Company Administrators. Both Alexander Forbes and the PPF were interested in maximising the payment to the Scheme; Alexander Forbes, because it would increase the members’ benefits and the PPF, because, should they have to take on the Scheme, the available assets would be greater.
33. Mr Griffiths is of the opinion that his transfer value should have been recalculated to take account of the agreement reached with Federal-Mogul. Alexander Forbes declined to recalculate the transfer value because the funds had not then been received by the Scheme; not, as Mr Griffiths has suggested, because the funds had gone to the PPF instead. Rather, it was because Alexander Forbes did not feel able to base the calculation on funds which were owed, but had not yet been received by the Scheme. I find this to be entirely reasonable and prudent on their part.
34. Alexander Forbes have acknowledged that they did communicate with the Scheme members by means of press releases. I can understand why Mr Griffiths views this as a less than satisfactory method of communication. Equally, I can understand why it might be viewed as a practical approach for a large scheme with many members for which the situation was quickly changing. I am certainly not prepared to go as far as to say that this action by Alexander Forbes amounted to maladministration on their part.

35. I am not upholding Mr Griffiths’ complaint against the Trustees and/or Alexander Forbes. 
CHARLIE GORDON

Deputy Pensions Ombudsman

26 March 2008

APPENDIX

Trust Deed and Rules

36. Clause 5 of the Definitive Deed, dated 3 June 1996, states,

“(1)
An Employer may at any time, with the consent of the Principal Employer and by notice in writing to the Trustee, terminate its liability to pay contributions to the Fund. Any notice of termination shall be without prejudice to any obligation of the Employer to pay contributions to the Fund in respect of any period before the effective date of the notice.”

37. Rule 11(3) stated,

“If a Member whose period of Pensionable Employment is 2 years or more retires from Employment on or after his 50th birthday but before Normal Pension Date for a reason other than incapacity, he may elect within one month after retirement to receive an immediate annual pension (instead of a deferred pension under Rule 12). The pension is:

(A) if his period of Pensionable Employment is 5 years or more, and he is retiring at the request of his Employer because of redundancy, a Scale Pension;

(B) if his period of Pensionable Employment is 10 years or more, he is retiring for reasons other than redundancy with the agreement of his Employer (whether he or his Employer initiated the proposal that he should retire) and his Employer agrees that the benefits of this provision should apply and certifies in writing to the Trustee to that effect, a Scale Pension if he is then aged 58 or more, otherwise a Scale Pension reduced by 2½ per cent. For each completed year (and in proportion for each complete month) by which he is less than 58;

(C) if he is retiring on or after his 60th birthday, a Scale Pension;

(D) in other cases, a Scale Pension reduced by an amount determined by the Trustee on a basis certified as reasonable by the Actuary.”

38. “Scale Pension” was defined as,
“in relation to a Member, Early Leaver or Pensioner, the total of:-

(1)
1/80th of his Final Pensionable Earnings multiplied by the period of his Pensionable Employment as a Plan A Member;

(2)
1/60th of his Final Pensionable Earnings multiplied by the period of his Pensionable Employment as a Plan B Member.

...”

39. Rule 8 stated,

“(1)
Each of the Employers must pay from time to time to the Fund contributions at the rate (if any) which the Principal Employer and the Trustee, after consulting the Actuary, agree with a view to making advance provision for the benefits accruing under the Scheme ...

(2)
The Employers’ contributions must be paid by the Employers to the Trustee, or as it directs, at intervals agreed between the Trustee and the Principal Employer.

(3)
An Employer may, with the consent of the Principal Employer and if Approval would not be prejudiced, at any time pay to the Fund any contribution in addition to those required to be paid by it and may designate a particular purpose for which an additional contribution is to be applied.”

Actuarial Valuations

As At 31 March 2001
40. In the March 2001 valuation report (published in March 2002), the Actuary reported that the Scheme had gone from a surplus of £125 million, at the last valuation, to a deficit of £85 million. The past service funding level had gone from 112% as at the 1998 valuation to 93%. The Actuary reported,

“... This is mainly due to the change in financial assumptions (i.e. the drop in real/nominal yields underlying the basis), Company contributions being lower than the theoretical rate calculated at the last valuation, and investment returns being lower than anticipated at the last valuation. These negative effects have been partially offset by interest on the surplus carried forward and membership changes.
An approximate reconciliation of the surplus to the current position is set out below:








£ million
Surplus at 1998 valuation



125

Interest on surplus




26

Loss on investments




-39

Cost of Company contribution reduction

-59

Salary and pension inflation



negligible

Miscellaneous experience

and membership movements



32

Changes to financial and demographic

assumptions (i.e. drop in real/nominal
yields underlying basis)



-170

Deficit at 2001





-85”

41. The Scheme was 108% funded on the Minimum Funding Requirement (MFR) basis, but only 82% funded on a buy-out basis, i.e. if it had been wound up on the valuation date and benefits secured by the purchase of non-profit deferred annuities and immediate annuities.

As At 31 March 2004
42. The 2004 actuarial valuation revealed a deficit of £674 million or a funding level of 60%. On a buy-out basis, as at October 2004, the Scheme was 35% funded. The Actuary noted that the significant change in the buy-out position, since March 2001, was primarily due to the substantial increase in the cost of annuities, together with poor investment performance from the Scheme’s assets.
The Pensions Act 2004

“137 Board to act as creditor of the employer 

(1) Subsection (2) applies where there is an assessment period in relation to an eligible scheme. 
(2) During the assessment period, the rights and powers of the trustees or managers of the scheme in relation to any debt (including any contingent debt) due to them by the employer, whether by virtue of section 75 of the Pensions Act 1995 (c. 26) (deficiencies in the scheme assets) or otherwise, are exercisable by the Board to the exclusion of the trustees or managers. 

(3) Where, by virtue of subsection (2), any amount is paid to the Board in respect of such a debt, the Board must pay that amount to the trustees or managers of the scheme.”

The Pension Protection Fund (Entry Rules) Regulations 2005 (SI 2005/590)

“Schemes which are not eligible schemes
2.  - (1) For the purposes of section 126(1)(b) of the Act (eligible schemes), an occupational pension scheme is not an eligible scheme if it is ...
(2) Except as otherwise provided in paragraphs (4) and (5) of this regulation, an occupational pension scheme which would be an eligible scheme but for this paragraph is not an eligible scheme where, at any time, the trustees or managers of the scheme enter into a legally enforceable agreement with an employer in relation to the scheme the effect of which is to reduce the amount of any debt due to the scheme from that employer under section 75 of the 1995 Act which may be recovered by, or on behalf of, those trustees or managers.
(3) Paragraph (2) shall not apply where - 

(a) before the beginning of an assessment period - 

(i) the trustees or managers of the scheme enter into a legally enforceable agreement with an employer in relation to the scheme the effect of which is to reduce the amount of the debt due to the scheme from that employer under section 75(2) of the 1995 Act which may be recovered by, or on behalf of, those trustees or managers;

(ii) the value of the scheme's assets would be sufficient to secure benefits for or in respect of members of the scheme which correspond to the amount of compensation which would be payable in relation to the scheme in accordance with the pension compensation provisions if the Board were to assume responsibility for the scheme in accordance with Chapter 3 of Part 2 of the Act (pension protection);
(iii) an individual appointed to act as the actuary in relation to the scheme (“the actuary”) has provided the Board with a written estimate of the current value of the assets and the protected liabilities of the scheme together with a statement about the effect which the agreement would have on the value of the scheme's assets as recorded in that estimate; and
(iv) the Board has determined to validate the estimate and statement provided;

(b) before the beginning of an assessment period, the trustees or managers of the scheme enter into a legally enforceable agreement with an employer in relation to the scheme, as part of an arrangement under section 425 of the Companies Act 1985 (power of company to compromise with creditors or members), the effect of which is to reduce the amount of the debt due to the scheme from that employer under section 75(2) of the 1995 Act which may be recovered by, or on behalf of, those trustees or managers; or

(c) after the beginning of an assessment period, or a further assessment period, the Board is acting as creditor of an employer in relation to the scheme under section 137 of the Act (Board to act as creditor of the employer) and has entered into a legally enforceable agreement with that employer on behalf of the trustees or managers of the scheme the effect of which is to reduce the amount of the debt due to the scheme from that employer under section 75(4) of the 1995 Act which may be recovered by, or on behalf of, those trustees or managers.

(4) Paragraph (2) above shall also not apply in relation to an eligible scheme where, before the beginning of an assessment period in relation to the scheme, a prescribed arrangement is in place pursuant to regulations made under section 75A of the 1995 Act (debt due from the employer in the case of multi-employer schemes).

(5) Where the Board has determined to validate or not to validate an estimate and statement provided to it by the actuary under paragraph (3)(a)(iii), it must issue a notice to this effect (“a validation notice”) and must give a copy of that notice to - 

(a) the trustees or managers of the scheme,
(b) the actuary,
(c) the insolvency practitioner in relation to the employer in relation to the scheme, and
(d) the Regulator.”
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