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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr P M Howard 

	Scheme
	:
	British Transport Police Superannuation Fund (the Scheme)

	Respondent
	:
	Railway Pensions Management Ltd (the Administrator)


MATTERS FOR DETERMINATION 
1. Mr Howard was incorrectly told by the Administrator in April 2000 that his pension from the Scheme would not reduce when he reached state pension age in 2005.  He did not become aware of the correct situation until after he reached State pension age and he asserts that had he been given the correct information in April 2000 he would have reduced his expenditure considerably between 2000 and 2005.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
3. Mr Howard retired on 16 October 1982 and was awarded an incapacity pension by the Scheme.  The Scheme offered a ‘flexible pension’ option, which Mr Howard took.  This meant that he would receive a higher pension than the standard rate up to the age of 65, after which a reduced pension would paid.  The intention was that when state benefits were taken into account, overall income would be more or less the same.  
4. Mr Howard was sent a letter from the Scheme on 18 April 1983 which said:

‘Your superannuation benefits have been recalculated to take the amended salaries into account and the revised details are as follows:-

Annual pension to age 65
£6,733.52

Annual pension from age 65
£4,441.64’

5. A letter dated 18 May 1984 from the Scheme to Russell Jones and Walker, Mr Howard’s then representatives, states:
‘The pension Mr Howard is receiving at the present time is £540.25 per four weeks to state pension age reducing to £356.36 per four weeks thereafter’

6. Mr Howard says that by 2000 he could no longer remember the arrangements he had entered into in 1984, and so wanted to check. The Administrators’ letter of 5 April 2000 to Mr Howard, in response to his query stated:
‘I can confirm that when you retied you opted for the normal pension benefits and as such your BT Police pension will not be reduced when you reach state pension age.’

7. But when Mr Howard reached 65 his pension did reduce.  He queried this and was told that in fact he had opted for the flexible pension. 
8. The Administrator accepts that an error was made in the April 2000 letter; it has apologised to Mr Howard and offered a sum of £300 to compensate him for the distress and inconvenience that has been caused.  This offer has not been accepted and remains open.
SUBMISSIONS
9. Mr Howard and his representatives have said:

9.1. He wrote to enquire about his Scheme pension in or around March 2000, because he genuinely could not recall what option he had taken in 1982.  He wanted to know if he would be as well off after September 2005 and could continue to be prolific in his spending.
9.2. Prior to 10th September 2005, his pension from the Scheme after tax was £1,203.87 every 4 weeks.  It is now £789.34 each 4 weeks after tax.  He receives Disability Living Allowance of £42.50 per week and Industrial Injuries Allowance of £97.00 per week for life.  He also receives every 24th of the month £387.63 from another pension arrangement and his state old age pension of £97 per week net.

9.3. He would have been more careful, and he is by nature “careful”, as he fears he may eventually not be able to look after himself and go into a home and he had tried to save money for that eventuality.  He is 33% disabled and has had over 30 operations since 1979.  He has around £176,000 in cash and shares.  
9.4. He has lived up to a certain standard; holidays, cars and home improvements, based on current and projected finances.

9.5. Details of expenditure between 2000 and 2005:

9.5.1. Regarding trips abroad, he took the flights below in the period between 2000 and 2005. 2008 prices have been used as a guide as he has not retained all the receipts.
2000 Flights to Canada - £574

2001 Flights to Australia via Singapore - £660

2002 Flights to Los Angeles - £780 (Standard Class £500) and Hawaii upgrade $500 - Virgin Premier Class.

2003 Flights to Orlando via Chicago - £1,512 (Standard Class £478)

2004 Flights to Los Angeles £780 (Standard Class £500)
2005 Flights to Hong Kong – Premier Class - £1,717

Travel on the Orient Express £1,940

9.5.2. He has to upgrade on long flights because he cannot travel economy class due to severe pain.  He would not have taken those flights at all if he thought he could not afford them. Since the reduction in his Scheme pension Mr Howard has flown to Turkey, Italy, Spain, Malta and Croatia.  

9.5.3. On homes improvements he spent: 
2003 – New doors - £2,500

2005 – Kitchen refurbishment - £2,620
9.5.4. On new cars he spent:
January 1997 - £16,729  

October 2001 - £12,960 – PX Mileage 10,000

June 2005 - £13,865 - PX Mileage 14,600

9.5.5. Had the correct information been given in 2000, it is probable that the 2005 purchase would not have taken place, as there was no mechanical need to change cars at this time.  
9.6. It is not contested that he would not have taken holidays, or undertaken essential home maintenance.  However, had the true financial position been known, the destinations would have been more modest and standard class travel would probably have sufficed.  He would not have flown so frequently and tickets would not have been upgraded to premier or business class. 
9.7. His priorities and additional spending may seem unusual when compared to that of other people, but that is not the relevant factor.  Mr Howard’s thinking in 2000 was to protect his finances, knowing that his illness would worsen in the future.  He was misled by information given to him by the Administrator in relation to both his current financial circumstances and his future level of security.
10. The Administrators have said:
10.1. It was not reasonable for Mr Howard to have relied solely on the April 2000 letter, in isolation from the other material that would have been provided to him about his Scheme benefits.  

10.2. Mr Howard has shown that he took long distance flights when he could afford to, he made home improvements when he needed to and he replaced his car every four years.  This appears to be the normal activity of life.  He did not borrow money he cannot pay back and this is not a situation where they are asking for the repaying of any monies.
10.3. They have apologised for their error and have offered £300 compensation.  They do not feel that they can recompense Mr Howard for the benefits he had from spending money he was entitled to and they do into agree that his standard of living after the age of 65 has been materially affected by the expenditure he incurred before that time.

10.4. He has received the benefits he is entitled to according to the Rules of the Scheme.  
CONCLUSIONS
11. The Administrators provided Mr Howard with incorrect information when they told him in 2000 that his pension would not reduce, when he reached state pension age. The provision of incorrect information is maladministration, but I need to consider whether Mr Howard has suffered an injustice as a consequence of that maladministration.  
12. Mr Howard specifically wanted to check what his entitlement would be, because he could not remember.  I accept what he says about that.  He was entitled to rely on the answer he was given, notwithstanding that it contradicted the documentation of his election some 16 years earlier about which he had understandably forgotten. 

13. Mr Howard’s case is not based on a marked increase in his expenditure in the period after he was given the erroneous information by the Administrators.  He says, in effect, that if he had known that his pension would fall in five years time (or to put it another way, that his total income would not increase by the amount of the State pension) then he would have begun to curtail his expenditure in anticipation.

14. Mr Howard is effectively claiming that he spent money in the period from 2000 to 2005 on the false understanding that he would be able to ‘pay himself back’ when his state pension came into payment and increased his overall income. 
15. Analysing each area of expenditure separately, it is very hard to say that individually they would not have been undertaken.  

16. In particular, on the balance of probabilities I consider that the home improvements would have taken place in any event; they were not a luxury and they will have maintained the value of Mr Howard’s property.
17. Mr Howard might well have made similar changes to his cars, if he had been correctly informed. Any loss would in any event be limited to the difference in depreciation on the old and new cars, rather than the capital expenditure.
18. As far as the holidays are concerned, Mr Howard it is almost impossible to say, taken one by one, whether Mr Howard would have taken the (and I note that in 2000 he did in fact fly economy class to Australia).
19. But I am prepared to accept that looked at in the round Mr Howard’s expenditure was probably influenced to some extent by his expectation of an increased income from age 65.  I do not think he should not be compensated because it is impossible to identify any individual item of expenditure that would not have been undertaken.  I think it would not have been unreasonable for him to have spent three months’ worth of his future income in anticipation of receiving it, and I therefore assess his loss as £1,300.
20. I also accept that Mr Howard had a particular need to know how he stood in view of the likelihood of deterioration of his condition.  In his circumstances for Mr Howard to become aware after over five years that his income after the age of 65 would not be increasing as he had previously been informed would have been extremely distressing, and my award below reflects that.
21. I uphold the complaint for the reasons given above.

DIRECTIONS
22. I direct that within 28 days of this Determination the Administrators shall pay Mr Howard:

· £1,300 to compensate him for expenditure made in reliance on misinformation

· £1,000 to compensate him for the distress and disappointment of discovering that his pension would in fact be reduced.
TONY KING

Pensions Ombudsman

22 February 2008
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