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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicants
	:
	Mr R J Roberts and Mrs J M Roberts (“the complainants”)

	Scheme
	:
	Robtec Automation Ltd Pension Scheme (“the Scheme”)

	Respondent
	:
	Equitable Life Assurance Society (“Equitable Life”) (administrator)


MATTERS FOR DETERMINATION

1. Mr and Mrs Roberts complain that they have suffered the cost of transferring the Scheme to a new administrator because Equitable Life is unwilling to offer an unsecured pension product.  As redress, they would like Equitable Life to cover the cost of transferring the Scheme.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
TRUST DEED AND RULES

3. The Scheme commenced by Trust Deed dated 29 November 1996.  Rule 5(k)(i) of the May 1993 Rules Schedule (as amended) states that:
“…in respect of a Members’ pension, before the first payment falls due or, in the case of a Member who retires for whatever reason on or after 5 February 1994[,] the Managing Trustee shall have the power to defer the security of the pension for such Member until no later than the date on which such Member attains age 75…” (sic)
“Managing Trustee” is defined as the complainants. 

4. By Deed of Variation dated 27 February 2001, the Scheme adopted new rules in place of the May 1993 Schedule.  Rule 8(a) of the October 2000 Rules Schedule states that:
“Notwithstanding the provisions of Rule 6(a), if the Scheme is a Small Self-Administered Pension Scheme, the Managing Trustees shall have the power to defer the purchasing of the pension until no later than the date on which such member attains age 75…”

Rule 6(a) refers to the retirement of a member and purchase of an annuity from an insurer by the Managing Trustees.

5. Rule 4(c) and (d) of an Interim Deed of Amendment, dated March 2006, states that:

“(c) The Member’s Account will be used for one or more of the following: a pension, a lump sum, an unsecured pension…

(d) If the Managing Trustees have deferred the purchase of an annuity, as permitted under Rule 8…, and are paying a member’s pension from Scheme assets, then with effect from 6 April 2006 the pension will be treated as an unsecured pension calculated and payable in accordance with the Act.”

The “Act” refers to the 2004 Finance Act.
6. For the purposes of this determination, the May 1993 and October 2000 Rules Schedules shall be referred to collectively as the Rules.

MATERIAL FACTS

7. The Scheme is a Small Self-Administered Scheme (“SSAS”).  The complainants complain to my office in their capacity as the only members of the Scheme, although they are also Trustees of the Scheme.  As well as being the administrator of the Scheme, Equitable Life was the Pensioneer Trustee prior to 6 April 2006.  
8. In December 2000, Equitable Life closed to new business.  
9. On 10 March 2006, Equitable Life wrote to Mr Roberts with an update on forthcoming A Day changes.  With regard to unsecured pension, it said that:
“If the scheme is currently paying a pension from scheme assets then on 6 April 2006 this will become known as unsecured pension.  Each unsecured pension arrangement will have to be valued within two years from 6 April 2006 and the maximum pension calculated (there will be no minimum).  The valuation and calculations will have to be redone every five years thereafter.  The current rate of pension payment can continue until the first calculations after 6 April 2006 have been completed.”
10. The 10 March letter also enclosed an Interim Deed of Amendment (see paragraph 5), which needed to be signed in order for the Scheme to operate in the post A Day taxation regime.
11. In April 2006, the complainants’ financial advisor (“the IFA”) contacted Equitable Life as Mr Roberts wished to commence an unsecured annuity from June 2006.  Equitable Life replied on 19 April, saying that:
“With effect from 6 April 2006 the government changed the rules regarding income drawdown, which is now known as taking an unsecured annuity.  Equitable will, however, continue to operate any existing income drawdown arrangements in accordance with the appropriate rules but is unable to set up any new ones.”

12. A telephone note, dated 5 May 2006, and provided by Equitable Life, says that:

“The client has been in touch with the IFA to ask why the Society will not offer income drawdown as an option … He would like to know what is behind the decision.  The client has said it is not fair, as we have amended the rules to allow it & are we now saying it’s something we’re not offering – it will cost the client a lot of money to go to a new provider who does offer the facility.”

13. Equitable Life wrote to the IFA on 11 May, saying that, since its closure to new business in December 2000, no new products had been developed.  It continued:
“From closure to new business, the Society has not offered a managed pension (or income drawdown) option to policyholders retiring from any of its contracts and therefore we have not updated the literature and computer programs to support the processing of unsecured pensions (following the changes made at 6 April 2006).

We are therefore unable to provide the administration support for an unsecured pension under this contract.”

14. The IFA replied on 15 May, saying that:
“While I understand that this type of scheme does not form part of your business plan going forward, I have seen nothing in your correspondence either recently or in the past to alert clients that there is no facility for anything but annuity purchase when they retire.  Even on amendment of the scheme rules post A-Day, while there is a specific reference to unsecured income as an option on retirement, there was no mention that this and other options were no available from the fund. (sic)
In view of this and because my client is likely to require an unsecured income to be set up in retirement he is going to be forced to bear the cost of transferring the scheme to a new administrator before he can vest his benefits.  This will incur significant cost, some of which are duplicated by your decision to not be a joint holder on assets held by [the Scheme].  In addition, un-necessary delay will be caused in my client gaining access to his tax-free cash and retirement income.
In the circumstances that have been caused entirely by your business decision, I would request that you pay the cost of the transfer to an alternative administration company, that can not be avoided if an unsecured income is the right financial route for my clients.”

15. Equitable Life replied on 24 May, saying that it would not accede to the IFA’s request.  It said that the Rules had been updated to allow access to unsecured pensions, but that it did not provide an unsecured pension product.
16. The administration of the Scheme was subsequently switched to Hornbuckle Mitchell, and both the complainants took tax-free cash and commenced income drawdown from 24 October 2006.
17. The complainants then complained to my office.

SUBMISSIONS
18. The complainants submit that:
18.1. At the time the Scheme was established, they were told income drawdown could be provided as an alternative to annuity purchase. Had this not been an option, the complainants say they would have set up their SSAS with an alternative provider. In their opinion, provision of income drawdown was an integral part of their agreement with Equitable Life;
18.2. The post A-Day amended Rules clearly mentioned income drawdown as an option;

18.3. They were not informed of Equitable Life’s inability to offer income drawdown until they requested this facility in May 2006. They consider Equitable Life’s failure to provide income drawdown to be a breach of the contract effected between them when the SSAS was set up;

18.4. It appears that all other pension administrators provide this facility; 
18.5. Equitable Life’s inability to offer this facility (which it itself wrote into the Rules) forced them to change administrator; 
18.6. Costs involved in the research and establishment of a new SSAS were:

· Research and advice on SSAS provider - £315;

· Preparation, completion and processing of SSAS application and supporting paperwork - £450;

· Cost of transfer by Hornbuckle Mitchell - £293.75 (inc VAT); and

18.7. These costs were paid by the Trustees, with the complainants’ respective funds within the Scheme being reduced as a consequence of the payment.

19. Equitable Life submits that:

19.1. The complainants were not told prior to April 2006 that income drawdown would not be available;
19.2. It has decided to withdraw specialist services provided for all SSASs; 

19.3. It did not issue any documents/leaftlets to the complainants with regard to it closing to new business in December 2000.  It has been unable to find any reference to its individual servicing centre having issued anything.  However, news of the closure was very much in the public domain at that time; 
19.4. It did not charge to amend the Rules following its closure to new business in December 2000.  An annual management charge of £850 would have been applied to the Scheme, split equally between differing investment policies.  From 2001, the annual amount of £850 (plus VAT) was invoiced to the client; and

19.5. It does not accept that there is any basis upon which it should accept responsibility for the costs incurred by those deciding to transfer to another administrator. However, in the interests of resolving the matter, it offers £75 to each complainant.
CONCLUSIONS

20. The complainants complain that they have suffered the cost of transferring the Scheme to a new administrator because Equitable Life was unwilling to offer an unsecured pension product.  They submit that this “forced” move cost £1,058.75, inclusive of VAT.  Although this cost was paid by the Trustees, as it came from the Scheme, it reduced the members’ funds i.e. the complainants’, as a consequence.

21. There can be little argument that it is entirely up to Equitable Life to decide what pension products it is prepared to offer and support.  For this reason, I do not agree with the complainants’ view that Equitable Life’s decision not to offer income drawdown amounts to a breach of contract. It appears that, following its closure to new business in December 2000, Equitable Life has not offered an income drawdown option, and that its literature and computer programs were not updated to support the processing of unsecured pensions from 6 April 2006.
22. Having said that, the Rules of the Scheme, which were both drafted and amended by Equitable Life, do specifically refer to income drawdown/unsecured pension.  This was clearly to ensure that the option remained open to members, even though Equitable Life itself did not offer new facilities after December 2000.
23. The complainants submit that they were told when the Scheme commenced that drawdown would be an option open to them at retirement.  Given that the Scheme commenced prior to Equitable Life closing to new business, I do not doubt that was the case.  Indeed, Equitable Life submits that the complainants were not told prior to April 2006 that income drawdown would not be available.
24. On the face of it, it does strike me as odd that Equitable Life drafted and amended the Rules so as to allow income drawdown both before and after 6 April 2006, but did not inform the complainants, prior to the IFA’s enquiry, that it had decided not to support any such new facilities after December 2000.  Given that the complainants subsequently transferred the administration to another provider and then took drawdown, I do not doubt that this belated discovery in 2006 was a major disappointment.  To my mind, Equitable Life’s failure to inform the complainants of their policy decision amounts to maladministration, which in this instance caused the complainants an injustice in the form of distress and inconvenience.  I therefore make a modest direction below.

25. A further question arises as to what the complainants might have done had they been specifically informed of the situation following Equitable Life’s closure to new business.  The complainants seek payment of the costs in transferring the administration of the Scheme, although they would clearly have been in the same position i.e. having to transfer the administration, had Equitable Life informed them of the position promptly after December 2000.  Although this would have given them time to plan the transfer, and avoid the subsequent upset when they belatedly established the situation, they would still have been in the same position they later found themselves in.  Given this, and what I say above about Equitable Life being able to choose what products to develop and support, I can see no basis upon which I should direct the Respondent to bear the cost of transferring the administration.
26. I do not therefore uphold the complainants’ complaint in this respect.

DIRECTIONS

27. I direct that Equitable Life shall pay the complainants £75 each within 28 days of the date of this determination in recognition of the upset caused as a result of the maladministration identified in paragraph 24 above.
CHARLIE GORDON

Deputy Pensions Ombudsman

28 March 2008
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