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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr R Parker

	Scheme
	:
	National Tyre Service Pension Plan

	Respondent
	:
	National Tyre Service Limited (the Employer)


MATTERS FOR DETERMINATION 
1. Mr Parker complains that the Employer reneged on an undertaking to him in a letter dated 19 November 1991 that he would receive a pension of 1/45th of his final pensionble salary for every year of service with the Employer. He complains that following the winding up of the scheme he is in receipt of a pension of £9,754.92 per annum whereas it should have been £57,328.27 at age 60.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE SCHEME

3. The Scheme is a final salary scheme established in 1989. The Definitive Trust Deed and Rules are dated 18 December 1992.

4. Rule 10.4 says (insofar as is relevant):

“The trustees shall have power, with the consent of the principal employee, to augment any benefit payable or prospectively payable under the rules…

The amount of any augmentation of benefit under this rule and its terms shall be notified in writing by the trustees and employer to the member in respect of whose service the benefit is to be paid …”

5. Rule 17 of the Rules makes provision for the termination and winding up of the Scheme:

“17.1
The plan may be terminated by the Principal Employer at any time by giving three months’ previous notice in writing (or such shorter period as the trustees in their discretion may think fit to accept) to the Trustees expiring at any time. From the expiration of such notice or the termination of the plan for any other reason, the employers shall not be liable for any further payments to the fund, but without any prejudice to any liability for payments due on or before the date of such expiration or other determination. Upon such termination, the Trustees shall give notice thereof to the members. The plan shall thereupon be wound up, unless the Trustees decide to continue it as a closed scheme.”
6. Rule 17.7 provides, in summary, that in the event of winding up the Trustees will satisfy their obligations in the following order:
5.1 Securing pensions in payment, pensions to members in service who have attained retirement age and death benefits of any such pensioner/members;

5.2 Securing future payment of equivalent pension benefits payable under Part III of the National Insurance Act 1965;

5.3 Securing future payment of Guaranteed Minimum Pension (GMPs) not then in payment and accrued rights to GMPs
5.4 Provision of benefits for members entitled to deferred or contingent benefits;

5.5 Provision of refund of contributions to members;

5.6 Provision for all pensions to be increased in accordance with legislation; and

5.7 After all of this, any balance to be paid to the Company.

The Explanatory Booklet

7. The Introduction to the Explanatory Booklet (the Booklet) states:

“This booklet is a summary of the formal documents which govern the Plan, and as such is intended to be a clear guide to the benefits it provides. However, it is the formal documents which are the authoritative reference for the interpretation of the Plan’s Rules. You may see these formal documents at any reasonable time by contacting the Personnel Department”
8. The final version of the Booklet states:
If for any reason the Plan is discontinued, the assets will be used for the benefit of Members and their dependents in the way described in the Trust Deed and Rules. In the unlikely event of the Plan being wound up, any statutory shortfall would be chargeable to the Company. To ensure the Plan is sufficiently funded, the Plan Actuary carries out regular valuations to monitor finances and recommend the rate of 
company contributions to be 
paid. There is no guarantee that all benefits would be secured in full should the Plan discontinue.”

9. Neither the Booklet nor the Trust Deed and Rules contain any special provisions relating to senior executives of the Employer (though they do deal with the position of directors for the purpose of tax approval by HMRC).
10. The Occupational Pension Schemes (Winding Up and Deficiency on Winding Up etc) (Amendment) Regulations 2004 (the Regulations) came into force on 15 March 2004 with retrospective effect to 11 June 2003. In summary, those Regulations provided that employers had to meet the full cost of a scheme’s buy-out level in the event of a scheme wind-up on or after 11 June 2003.
MATERIAL FACTS

11. Mr Parker commenced employment with the Company on 1 April 1988 as its Personnel Director. From 1 February 1989 to 20 December 2001 he was also a director of the Company. 
12. The Scheme came into effect on 23 December 1989 following the sale of National Tyre Service by its owners, BTR, to Michelin Tyre plc in June 1989. All members of the BTR Group Pension Scheme (the BTR Scheme) were entitled to transfer their benefits into the Scheme. No further contributions could be made to the BTR Scheme after 22 December 1989. The Scheme was governed initially by an Interim Trust Deed dated 22 December 1989 and Rules dated 18 December 1992. An amended version of the Booklet was produced in 1995 and the Respondent claims that Mr Parker was involved in commenting on it at draft stage.
13. The Definitive Trust Deed and Rules were finalised by solicitors instructed by Mr Parker on 18 December 1992. The “Commencement” section of the Trust Deed states:

“The Plan originally commenced on 23 December 1989. These present rules shall be deemed to have come into operation on that date.”
Mr Parker was a trustee of the Scheme from 28 December 1990 until 20 December 2001. At the material time the trustee was the National Tyre Service Pension Trust Ltd.
14. On 23 December 1989 the Employer wrote to all members of the BTR Scheme informing them of the new arrangements, enclosing a copy of the Booklet. Members who had queries were asked to address them to Mr Parker as Personnel Director.
15. In a letter dated 19 November 1991 (the November 1991 Letter) The Trustee Company wrote to Mr Parker about the improved pension and related benefits to which he was entitled as a Senior Executive Member of the Scheme. The letter was signed first “for a and on behalf of” the Trustee Company and, under that, “for an on behalf of” Company. The letter said that the provisions took effect from 23 December 1989 and that the details were in addition to the “basic benefits” described in the Scheme booklet and that in due course the details of the “basic benefits” would be set out in the Definitive Trust Deed and Rules. 
16. In summary, the letter stated that Mr Parker would be entitled at age 60 to an annual pension of 1/45th of his Final Pensionable Pay for each year of Pensionable Service. It was made clear that his Pensionable Service “includes service whilst you were a member of the BTR Group Pension Scheme (“the BTR Scheme”) and service brought into that Scheme from the Thomas Tilling Pension arrangements including the 10% bonus applied to your Thomas Tilling service (Mr Parker’s previous employment). Apart from the differences set out in this letter, your benefits are as summarised in your copy of the Plan Explanatory Booklet (The Basic Benefits)”. Mr Parker was to contribute 5% of his Pensionable Pay to the scheme. In the event of his leaving the Scheme before age 60 he was entitled to a deferred pension from age 60 without actuarial reduction.
17. On 31 December 2001 Mr Parker’s employment with the Company terminated and the terms of severance were incorporated in a Compromise Agreement.

18. On 30 April 2002 Mercer Human Resource Consulting wrote to Mr Parker that his pension benefits would be calculated in accordance with the “special member” letter issued to him when he joined the Scheme (the November 1991 Letter) and that details of his deferred pension would follow.

19. In late 2002 the Employer advised the Trustees of its intention to cease contributing to the Scheme with effect from February 2003. 
20. On 18 February 2003 the Administrator of the Scheme, HSBC Actuaries and Consultants Limited (HSBC), issued Mr Parker with a Certificate of Benefits on Withdrawal. This recorded his preserved pension as at 31 December 2001 as £31,520.71 and his pension at age 60 as £57,328.27 (allowing for statutory revaluation at 5%).
21. The Employer ceased to contribute to the scheme on 28 February 2003. The Trustees had discretion under Rule 17.1 of the Scheme to continue the Scheme as a closed scheme or to commence wind-up. Initially, the Trustees ran the Scheme as a closed scheme but, having taken professional advice, they decided that the best way to protect members’ benefits was to commence wind-up of the Scheme, which they did with effect from 29 April 2003. The Trustees have said that in arriving at their decision they took into account the Scheme’s funding position, the poor stock market performance and returns and “the strength of the Company’s covenant to meet the ongoing contributions to the Plan”.

22. In April 2003 Mr Parker received notice that the Company had ceased to contribute to the Scheme as from 28 February 2003 and on 12 May 2003 he received an announcement from the Trustees that they had put the Scheme into wind-up.

23. On 9 November 2003 the Company wrote to Mr Parker setting out his options in relation to his benefits. He was offered a transfer to another arrangement or a buy-out Mr Parker opted to take an annuity securing an annual pension of £9,754.92 at age 60. 
24. The Trustees have said that in winding up the Scheme they were able to secure the benefits for all pensioners whose pensions were in payment at the commencement of winding up. All deferred pensioners were provided with at least their MFR transfer value to secure their GMPs in full. As funds became available there was further increase in members transfer value.
SUBMISSIONS

Mr Parker
25. Mr Parker argues that his pension benefits must be paid upon the terms of the November 1991 Letter. He says that “nowhere in the letter does it set out the winding-up provisions of the Plan or what changes the Company can make in the event that it decides to cease contributing to the Plan.” He says that a letter from Mercer Human Resource Consulting dated 30 April 2002 confirmed that as a Senior Executive Member of the Plan his pension benefits would be calculated in accordance with the Special Member letter issued to him when he joined the Plan i.e. the November 1991 Letter.
26. Mr Parker has said that the decision of the Employer to cease contributing was prompted by subordinate legislation requiring employers to meet the full cost of a Scheme’s buy-out level in the event of a scheme wind-up on or after 11 June 2003 (see paragraph 10, above).
27. Mr Parker argues that the decision of the Company to cease contributions was perverse and arbitrary. The Company was solvent at the material time and should have known that its decision would severely affect the level of members’ pension benefits.
28. Mr Parker believes that they way his pension was calculated in his deferred pension certificate was a term and condition of his contract of employment.

29. Mr Parker’s Solicitors have also argued that because the Letter of November 1991 was signed by the Managing Director of the Company (“for and on behalf of” the Company) the provisions of the letter constitute a binding term and condition of Mr Parker’s contract with the Company. They say that “the terms of the promise set out in the Letter are clear and unequivocal, and there is nothing in the Letter which states that the benefits are discretionary or ex gratia…there was no express power in the Letter enabling the Company to cease contributions and/or allowing the benefits promised therein to be discontinued”.
The Employer
30. The Employer denies that it is in breach of contract. It makes the point that the November 1991 Letter refers to the explanatory booklet and the Definitive Trust Deed and Rules. The former refers to the winding up provisions and the latter sets them out. The Employer argues that no other pension promise was made to Mr Parker. In particular it denies that on leaving his employment Mr Parker was assured that his pension accrued to that point was “safe and would be delivered to you in full on you reaching normal retirement age.” Moreover, no such agreement was contained in the Compromise Agreement which formed the basis of his leaving the Company.
31. The Company has said that the Mr Parker’s Compromise Agreement was expressed to be in full and final settlement of all claims contractual or otherwise, specifically including any breach of contract, express or implied. No exclusion was made in relation to any accrued pension rights which he might have had.
CONCLUSIONS

32. Mr Parker’s case rests upon his contention that he was contractually entitled to the pension benefits set out in his Certificate of Benefits on Withdrawal dated 18 February 2003.

33. Mr Parker’s Solicitors do not argue that the Company was not entitled to act as it did under the provisions of Rule 17. And that Rule stated specifically how the Trustees were to act in the event that they decided not to preserve the Scheme as a closed scheme. I have no reason to doubt that having decided to wind up the Scheme they acted in accordance with the Rules and in the proper exercise of their discretion.

34. However, Mr Parker’s Solicitors have also said that the November 1991 Letter represents a promise which amounts to a term and condition of his contract of service which could not be varied, presumably without his consent.. 

35. That is not the whole picture.  I accept that the purpose of the November 1991 Letter was to inform Mr Parker of the pension benefits to which he would be entitled as a senior executive of the Company. These were more generous than those available for ordinary members of the Scheme whose benefits were set out in the Booklet and later in the Trust Deed and Rules. Mr Parker’s benefits were not going to be reproduced in those documents. 
36. What the letter said was: “Apart from the differences set out in this letter, your benefits are as summarised in your copy of the Plan Explanatory Booklet (The Basic Benefits).” It described the additional benefits as being in Mr Parker’s capacity as “a Senior Executive member of the National Tyre Service Pension Plan” so clearly linking them to membership rather than creating a standalone entitlement. The letter simply set out the benefits available to Mr Parker within the framework of the Scheme because they were different from those available to ordinary members. As a Trustee of the Scheme until 1991 Mr Parker would have been aware that the Company could cease to contribute and that it could also wind up the Scheme. He had no basis for assuming that he was immune to such contingencies.
37. Mr Parker’s Solicitors have argued that because the Company’s Managing Director signed the letter “for and on behalf of” the Company it became more than a letter from the Trustee setting out his pension benefits, but constituted a fundamental term and condition of service. I do not accept that argument. If the company was granting Mr Parker benefits which were not rehearsed in the Booklet or later to be incorporated in the Trust Deed and Rules, it was only natural that it should make its intention clear in some appropriate document. The signature “for the company” to a letter from the Trustee setting out individual pension benefits did not make it a term and condition of service outside the other provisions of the Scheme.  The letter as a whole is in fact entirely consistent with Rule 10.4 as an augmentation of a range of benefits over and above the “basic benefits” made by the Trustee Company and consented to by the Company. It is also consistent with the notification requirement of that Rule.
38. For these reasons I do not uphold the complaint.

TONY KING

Pensions Ombudsman
26 March 2008
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