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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr D J Collins

	Scheme
	:
	Field Group Pension Plan

	Respondents
	:
	Field Group Pension Trustee Limited (the trustee)
Chesapeake plc, previously Field Group plc (the employer)


MATTERS FOR DETERMINATION

1. Mr Collins complains that he was improperly refused an incapacity pension and there were unreasonable delays.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES

3. Scheme Rule 6.2(d) states:
“If an Active Member ceases to be in Service at any time before his/her Normal Retirement Date:

(i)
on account of Partial Incapacity he/she may elect to receive an immediate pension under the Plan, if both the Trustee and the Employer so determine, and subject to production of evidence of Partial Incapacity acceptable to both the Trustee and the Employer.  The said pension shall be of an annual amount equal to the Standard Pension and shall not be reduced for early payment,

(ii)
on account of Full Incapacity he/she may elect to receive an immediate pension under the Plan, if both the Trustee and the Employer so determine, and subject to production of evidence of Full Incapacity acceptable to both the Trustee and the Employer.  The said pension shall be of an annual amount equal to the Standard Pension to which he/she would have been entitled if:

(A)
he/she had remained an Active Member until his/her Normal Retirement Date, and

(B)
his/her Pensionable Earnings immediately before the commencement of his/her Full Incapacity and his category of membership (either Sixtieth Accrual Member or Eightieth Accrual Member, as the case may be) had remained unchanged until his/her Normal Retirement Date.”

4. The Scheme Rules contain the following definitions:

Partial Incapacity

“Physical or mental deterioration or injury which, in the opinion of both the Trustee and the Employer, prevents the Member from permanently following his/her normal employment or reasonable alternative work and seriously impairs his/her earnings capacity.”


Full Incapacity

“Physical or mental deterioration or injury which, in the opinion of both the Trustee and the Employer, is so severe that the Member is permanently unable to pursue any substantially remunerated employment.”

MATERIAL FACTS

5. Mr Collins was a member of the scheme.  He worked in the gluing department of a factory.  Mr Collins went on sick leave in November 2001 with breathing problems.  He never returned to work.  On 13 May 2002 the employer’s medical officer, Dr Bowring, requested a report from Dr Newton, a consultant chest physician who was treating Mr Collins.  Dr Bowring explained that the employer needed to know if Mr Collins would be able to return to work.  If not, early retirement would be considered.
6. Dr Newton provided a report dated 23 October 2002.  He stated that he had reviewed Mr Collins’ chest clinic records back to 1963, together with the hospital notes.  Dr Newton had also arranged for Mr Collins to be examined by Dr Morley, a consultant cardiologist.  Dr Newton concluded:
“Without doubt Mr Collins has long standing asthma beginning in childhood and initially accompanied by eczema.  I think he is now at the stage where he has chronic persistent asthma and although he is prone to occasional exacerbations, his current therapy maintains him with an intermediate range of pulmonary function and we never seem to get him quite back to his ideal predicted value.  He feels less well at work and I think it is unlikely that he will be able to get back to work.  Certainly I think that retirement on the grounds of ill health should seriously be considered.”

7. Dr Bowring provided a report dated 16 December 2002.  He concluded that Mr Collins met the scheme criteria for full incapacity.  Dr Bowring stated:

“His condition is such that virtually any exertion leaves him seriously short of breath for up to 30 minutes.”

8. Dr Bowring sent the papers to Dr Evered, an occupational health physician employed by Preventative Healthcare Limited, which provided medical advice to the trustee and employer, and sought his opinion.  Dr Evered, in a letter to Dr Bowring dated 3 January 2003, stated:

“I think there is no doubt from the letter from the General Practitioner suggesting that Mr Collins is unfit for physical exertion, and certainly his lung function tests would support that he is only fit for sedentary type work, that one should look at redeployment if he is in a role that requires significant physical exertion.  I note the Consultant Chest Physician’s lung functions, which are compatible with office type duties, and certainly I would dispute Mr Collins’ assertion that if he does anything apart from sitting his breathing becomes even worse when one looks at the lung function test results, particularly in view of his peak flows being capable of rising to 400 to 450, which he recorded during 2002.

There are two basic facts in this case.  Firstly, Mr Collins would fit under the Disability Discrimination Act in that he has a condition which affects everyday living and will last more than a year.  The employer is therefore obliged to redeploy this individual to a job which is appropriate, assuming one is available (they do not need to “manufacture” a job for him).  The second is a case of whether this man is unfit for all substantially remunerated employment, and I think that would be highly unlikely in view of the lung function testing.  I think that what would be worth doing now is to get an updated report from the General Practitioner as this is now nine months on, and I will be writing to him to see whether there has been any significant or sudden change in his condition in the last nine months, and also whether there is a further updated report from the Chest Specialist.
Finally, I note Mr Collins’ concerns with regards to Isocyanate exposure as being a significant precipitator of his ill health.  Obviously this is possible as it is an asthmagen, but this could be checked out by provocation testing, which could be arranged under Professor Newman-Taylor’s unit at the National Brompton in London should this be required in due course by the company to protect themselves from a claim of industrially based disease.

I will write again when I have received the letter from the General Practitioner and also when I have received the papers from the Pensions Department.”
9. On 21 February 2003 Dr Evered completed the form provided by the employer’s pensions manager.  Dr Evered ticked the option “recommend partial ill-health retirement (partial incapacity).”  Dr Evered appended the comment:
“He would be fit for sedentary type of work, ie desk bound.  (He states he is [illegible word] at his present company’s premises.”
10. The trustee considered the matter and concluded that further information was required before any decision could be made.  Accordingly, on 14 March 2003 the employer’s pensions manager wrote to Dr Evered, expressing concern about the difference in opinions between Dr Bowring and himself, and seeking further information.  Dr Evered replied on 5 August 2003, enclosing a report dated 17 July 2003 from Dr Henderson, an occupational health physician who was not employed by Preventative Healthcare.  Dr Henderson had examined Mr Collins and visited the factory where he worked.  Dr Henderson noted that the results of the tests he arranged were similar to those carried out by Dr Newton.  Dr Henderson concluded:
“Mr Collins has asthma, compounded now by hyperventilation and altered illness behaviour.  There are inconsistencies between his described symptoms, physical examination and observed behaviour.  Results of his lung function and exercise tolerance test would suggest that he ought to be fit for a sedentary occupation.  I am confident that in the long term that this will be the case.  His current condition however precludes him from work of any type.  This is NOT likely to pertain for the foreseeable future…Though David is unlikely to work in the short to medium term, I have reviewed your definitions of incapacity in the Field Group Pension Plan.  He clearly does not come under the 1 year rule.  He is clearly unlikely to be permanently unable to pursue any substantially remunerated employment.  It must be considered that in the future he will also be able to resume some reasonably adjusted alternative work.”


Dr Evered said that as long as the employer could offer Mr Collins a sedentary role away from anything that might trigger his asthma, then he could be redeployed.  He stated:

“This reaffirms my original contention that this man does not fit under your ill-health retirement scheme.”

11. On 2 October 2003 the employer’s pensions manager wrote to Mr Collins, stating that the trustee had decided that Mr Collins did not qualify for a pension on either full or partial incapacity grounds.

12. Mr Collins appealed against this decision and a number of medical reports were obtained.  Dr Henry, a consultant respiratory physician, said on 20 May 2004:

“He has mild but persistently poorly controlled asthma, hyperventilation syndrome and fibromylgia.  I would not have thought that the level of debility on lung function testing should inhibit him from doing sedentary work, provided that he was not continuously exposed to aero-allergens as previously.  However he did find it difficult to complete over 150 metres of exercise and so anything other than light work might be difficult for him.”

13. On 30 September 2004 Mr Fenwick, a consultant ear, nose and throat surgeon concluded:

“Mr Collins suffered an acute insult to his respiratory tract following the inhalation of extremely toxic fumes in November 2001.  It is known that the acute inhalation of fumes can exacerbate and permanently increase an asthmatic state.  This has been the case with Mr Collins.  The allergy tests that I performed confirmed significant allergies and he has been strongly advised to avoid working in a dusty environment.  Unfortunately the printing industry is notorious for the high levels of paper dust and it is for this reason that he is now permanently incapable of working within this industry.  Redeployment within the industry in a secondary occupation is also impossible due to his long standing fibromyalgia.  It is my opinion therefore that Mr Collins is unfit for any kind of work and should be retired on permanent ill health grounds.”
On 7 January 2005 Dr Bowring concluded that Mr Collins qualified for a full incapacity pension.

14. The reports were passed to Dr Evered for review.  On 23 February 2005 he wrote to the employer’s pensions manager, concluding:

“On the information I have available today, I cannot see any reason to alter him from his partial ill health retirement to full ill health retirement.  Particularly in view of the suggestion by the Consultant Specialist in Chest Medicine who has suggested he joins a gym, and discharged him from his clinic.”

15. On 1 March 2005 the employer’s pensions manager wrote to Dr Evered, saying that Mr Collins was still employed, on sick leave and not being paid an ill health pension.  The pensions manager said that previously Dr Evered considered Mr Collins’ ineligible for an incapacity pension and she asked Dr Evered to consider the case again.

16. On 5 April 2005 Dr Evered replied, stating that asthma could be discounted.  This left fibromylagia.  Dr Evered said that the existence of fibromyalgia as a condition was hotly contested.  Altered illness behaviour was unacceptable as a reason for a pension as it was not permanent.  He went on:
“I have no reason to change my original contention, this employee does not fit under your ill health pension scheme ie he could be redeployed to a sedentary post.

Although I agree that he is unfit for his previous employment, in that he should not be exposed to dusty environments, nor is he capable of physical exertion outside of an office type environment, partial ill health retirement would require that there is no reasonable alternative work available for him within the Company.  I understand when Dr Henderson performed a site visit there was appropriate office work available with easy access from the car park.”
17. On 25 April 2005 Dr Evered wrote to the employer’s pensions manager, stating:

“I can confirm that I consider this man is capable of redeployment to a sedentary role so if Field Group does not have an opening for him, he would still not be entitled to partial ill health retirement as he would also have to be unemployable with a third party employer, and I do not consider this to be the case.”

18. On 21 June 2005 the employer’s pensions manager wrote to Mr Collins, stating that the trustee had decided that he did not qualify for a pension on full or partial incapacity grounds.

19. Mr Collins obtained a further medical report from Dr Page, a consultant chest physician.  It is dated 9 November 2005, after the original decision, and so was not considered by the trustee.  Dr Page noted that Mr Collins had been awarded industrial injury benefit and had been assessed as 40% disabled.  Dr Page stated that Mr Collins had undergone bilateral carpal tunnel operations and also had had an operation on his right ulna nerve.  He was awaiting an operation on his left ulna nerve.  Mr Collins suffered from fibromyalgia in his elbows, wrists, fingers, shoulders and back.  Dr Page arranged blood tests, respiratory function tests, an exercise test and a chest X-ray.  He reviewed Mr Collins’ GP records from 1975.

Dr Page concluded:

“Mr Collins appears to be very severely disabled by asthma and fibromyalgia.  The degree of disability complained of however is disproportionate to the objective assessment of lung function (which is only mildly impaired) and locomotor abilities and that is why Dr Henderson, who examined Mr Collins in July 2003, concluded that he had altered illness behaviour.  What he meant by this is that Mr Collins’ reaction to his undoubted illnesses was disproportionate to their severity.

I do not feel qualified to comment on the severity and prognosis of the fibromyalgia but from the respiratory point of view I would assess that Mr Collins has an approximate 10%-20% disability.  In my opinion this disability is due to chronic persistent asthma and I do not believe that its severity has been materially worsened by the exposure to fumes briefly in late November 2001.
Mr Collins will continue to suffer from asthma indefinitely.  Hopefully with time he will learn to become less stressed and anxious and his asthma will become less troublesome.  From the respiratory point of view I think he is capable of light work, though he should of course avoid work that involves exposure to dust and fumes.  This is the advice we give to all asthmatics.  I do not feel qualified to comment on the prognosis of the fibromyalgia other than to note that it is sometimes very difficult to manage.

Mr Collins has had asthma all his life.  In late November 2004 he had a brief (approximate 10 to 15 second) exposure to fumes from a new adhesive undergoing trial at his work (Field Packaging).  The nature of the fumes is not entirely clear though Mr Collins believes that they contained isocyanates.  Mr Collins’ asthma has been more troublesome since November 2001 and he has attributed this to exposure to the fumes.
Whilst I have little doubt that he did experience a transient exacerbation of his asthma directly attributable to the exposure to fumes I do not believe that the natural course of his asthma was materially affected by the exposure to fumes or that the exposure to fumes had anything other than a short-lived effect for the reasons outlined in my report.

Unfortunately Mr Collins has developed what has been termed altered illness behaviour and the severity of the symptoms that he describes are disproportionate to the objective assessment of his condition, both in terms of lung function and mobility attributable to the fibromyalgia from which he also suffers.”

20. Mr Collins was dismissed with effect from 6 July 2006.  His sick pay ceased in January 2003.  Mr Collins received disability living allowance from October 2003 and industrial injury benefit from May 2004.  He was paid a pension from the scheme from the date he left service, actuarially reduced for early retirement.

SUBMISSIONS

21. Mr Collins says:

21.1. The trustee and employer ignored or discounted medical reports which indicated that he met the scheme’s criteria for an incapacity pension.

21.2. The trustee, employer and some of the doctors misunderstood what the scheme’s criteria were; in particular the trustee and employer thought that he had to be unemployable by any other firm in order to qualify.

21.3. The trustee and employer confused the availability, or otherwise, of redeployment within the company with his entitlement under the scheme rules.
21.4. Dr Evered’s advice to the trustee and employer was contradictory and at odds with the scheme’s criteria.

21.5. Dr Evered revised his opinions when they were queried by the employer.

21.6. The trustee and employer took too long to make decisions.  This caused him anxiety and financial loss, after his sick pay stopped.

21.7. The words “reasonable alternative work” in the definition of partial incapacity in the scheme rules should be interpreted as meaning “reasonable alternative employment within his own occupation”.  A job which actually exists and which is available, must be identified.
22. The trustee and employer have made a joint submission.  They say:
22.1. The trustee’s decisions were made by an authorised sub-committee, which considered the medical evidence.  Initially it was said that the trustee would need to have a very good reason to make a decision to grant an incapacity pension in any case which is not supported by Dr Evered, and indeed it is difficult to envisage a situation where the trustee would grant an incapacity pension which was not supported by Dr Evered.  In later correspondence it has been said that in fact the trustee did not consider themselves bound by Dr Evered’s view.
22.2. The lack of clarity about the criteria applied by Dr Evered was dealt with by referring the question back to him.

22.3. Before making its decisions the trustees took legal advice and this was that Mr Collins would need to be incapable of reasonable alternative work with the employer or any other employer.  Further, the test is a hypothetical one and relates to any work that might reasonably exist.

22.4. Mr Collins applied for an incapacity pension in December 2002 and again in January 2005.  The process was slowed down by Mr Collins’ insistence on at least one occasion, of seeing a medical report before it was submitted to Dr Bowring.  It took longer than usual to come to the first decision not to grant Mr Collins an incapacity pension, as the trustee considered that Dr Evered had misunderstood the scheme definition of partial incapacity.

22.5. Emphasis was placed on facilitating Mr Collins’s return to work and discussion around this, and a subsequent application by Mr Collins to the Employment Tribunal, caused delays that were not of their making.

CONCLUSIONS

23. When reaching a decision as to whether Mr Collins satisfied the scheme’s criteria for partial or full incapacity, the trustee and employer needed to consider all the available medical evidence.  The trustee should not have considered itself under an obligation to concur with Dr Evered’s view, as it appeared to have done from its original statement referred to in paragraph 22.1, particularly bearing in mind that Dr Evered was not a specialist in the illnesses suffered by Mr Collins.  Dr Evered’s opinion was simply one of a number for the trustee and employer to weigh and consider.
24. Bearing in mind the great weight that the trustee clearly attached to Dr Evered’s opinions, the contradictory nature of those opinions causes concern.  Dr Evered first said that Mr Collins met the scheme requirement for partial incapacity.  He then said that from the start, he had considered that Mr Collins did not qualify.  Dr Evered subsequently said that Mr Collins did qualify for partial incapacity, only later to say that he did not qualify and never had done.  It appears to me that Dr Evered did not fully understand the scheme rules relating to partial and full incapacity, which is acknowledged by the respondents in their submission.  It is not clear to me that this lack of understanding was successfully resolved so as to remove the possibility that the original errors influenced later decisions.
25. It is also a matter of concern to me that Dr Evered discounted Mr Collins’ asthma as a reason for incapacity, and said that the existence of fibromyalgia was hotly contested.  Whilst I accept that this was his professional opinion, it was so at odds with the other medical opinions as to merit, at the very least, some probing by the trustee and employer.

26. Dr Henderson seems to have thought that the opinion being sought from him was whether Mr Collins qualified under the “1 year rule” (a provision in the scheme rules for benefits to be commuted for a lump sum in the event of a terminal diagnosis) or full incapacity.
27. The lack of clarity during the process amongst those involved in advising on and making the decision constitutes maladministration.  The injustice that Mr Collins’ has suffered is, at the least, a justifiable lack of confidence that the decision has been made properly and, at the most, entitlement to an ill-health pension. To put matters right it will be necessary for the trustee and employer to consider Mr Collins’ case again, in accordance with the Directions which follow. 
28. If in doing so the trustees and employer need to consider “reasonable alternative work” they are not restricted to considering jobs with the employer that are actually available.  The phrase extends to work that is comparable to Mr Collins original employment.

29. The possibility of Mr Collins’ early retirement was certainly being considered from May 2002, when Dr Bowring mentioned it (paragraph 5).  Whether or not Mr Collins had made a formal application or not, the process was certainly under way by then.  There were several substantial gaps in the process leading up to the first decision of the trustees in October 2003, notably between May 2002 and October 2002 and March 2003 and July 2003.  I do not think that these can be adequately accounted for by Mr Collins wishing to see at least one medical report.  The process leading up to the second decision in June 2005 also had unexplained gaps, notably between October 2003 and May 2004, May 2004 and September 2004 and September 2004 and January 2005.  The papers submitted to me do not indicate that Mr Collins made two separate applications with a gap in between, rather, they show that he pressed his case for an incapacity pension throughout the period under review.  I am mindful that obtaining medical reports can be a lengthy process, and other discussions and a tribunal application (which did not concern pensions matters) played a part, but even allowing for that I consider that the delays amounted to maladministration by the trustee and employer.  Bearing in mind that Mr Collins’ pay stopped in January 2003, I accept that this maladministration caused him distress and inconvenience, in respect of which he is entitled to suitably modest compensation.
DIRECTIONS

30. Within three months of the date of this Determination the trustee and employer shall decide if Mr Collins qualifies for either a full or partial incapacity pension, and if so, from what date.  The trustee and employer shall take into account all the available medical evidence and any new evidence they wish to obtain.  The trustee shall then communicate the decision to Mr Collins, giving reasons.
31. If the decision is that Mr Collins qualifies for an incapacity pension, the trustee shall put this into payment together with arrears and interest, adjusted to take account of all payments already made to Mr Collins.

32. As redress for the distress caused by unnecessary delay, the trustee and employer shall jointly pay Mr Collins £250 within 28 days of the date of this Determination.
TONY KING

Pensions Ombudsman

26 February 2008
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