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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Professor H Fraser

	Scheme
	:
	Teachers' Pension Scheme (TPS)

	Respondents
	:
	Capita Group plc (Teachers’ Pensions)
Department for Children, Schools and Families, formerly, DfES (DfES)
Canterbury Christ Church University (Canterbury)


MATTERS FOR DETERMINATION

1. Professor Fraser complains that:

1.1. Teachers’ Pensions provided her late husband, Mr Burton, with incorrect information which resulted in him making significant legal and financial decisions that have caused financial detriment to his step-children;  

1.2. Canterbury, Mr Burton’s employer, failed to inform members that changes to the TPS Regulations had occurred that would affect benefits payable to dependents;
1.3. DfES failed to take advice from HM Revenue & Customs (HMRC) before amending the Regulations in April 2006.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
MATERIAL FACTS

3. Mr Burton was employed by Canterbury and was a member of the TPS. 

4. Mr Burton married Professor Fraser on 30 December 2005. He had two children from a former relationship who, at the time of his death, were aged 18 (BB) and 13 (RB). Professor Fraser has three children from a former relationship, who were aged 16, 15 and 11 when Mr Burton died. 
5. In November 2005, Mr Burton went on sick leave having been diagnosed with a malignant brain tumour. He did not return to work. He advised Canterbury in January 2006 of the terminal nature of his illness.
6. On 6 January 2006, Professor Fraser rang Mr Burton’s solicitor to discuss the situation regarding pension provision for the children, having become aware that both natural and step-children were eligible for Children’s Pensions. The solicitor’s Attendance Note of the conversation concludes:
“…You confirmed that you had copied for us the teachers’ pensions members’ benefits leaflet and would send it to us.
We said that our discussions to date about provision for [BB] and [RB] had been based on the expectation that they would each receive half of any dependents pension for the children. We agreed that we would speak with you or with [Mr Burton] and consider the point further on receipt of the pension information.”
7. Professor Fraser rang Mr Burton’s solicitor again on 11 January 2006 to check he had received the pension information sent to him. The Attendance Note of the conversation confirms he was in receipt of the information and states:
“We confirmed that your interpretation of the rules appeared to be correct …

We said this is clearly a very important point, as it will make a difference between dividing any children’s pension equally between [BB] and [RB], or equally between all 5 children.”
8. On 12 January 2006, Mr Burton’s solicitor contacted the TPS helpline to establish the death benefits which would be payable on Mr Burton’s death. His Attendance Note of the call confirms that he was told that all children, natural and step-children, would share the Children’s Pension on Mr Burton’s death. Teachers’ Pensions confirmed that the Children’s Pension would be £7,500 per annum, which would mean a payment of £1,500 per annum for each child. Mr Burton’s solicitor asked if any distinction was made between the children and was told that no distinction would be drawn. 
9. Mr Burton and Professor Fraser met with Mr Burton’s solicitor on 12 January 2006. The purpose of the meeting was to discuss an appropriate offer to Mr Burton’s former partner to settle a dispute over the division of property. The Attendance Note of the meeting states: 

 “Meeting to discuss an appropriate offer for settlement.
We started by discussing your e mail to us of 11 January …
You had pointed out in your e mail that, in the event of your death, [BB] and [RB] would receive between them an annual pension of £7,504.27 during their education. However, since then we had looked at the teachers’ pension scheme and spoken to the pension helpline. It now seemed clear that the provision would be divided equally between all 5 children and this would change the approach we needed to take. ..

We had agreed with you that the full amount of the children’s pension divided between [BB] and [RB] would be likely to be considered by a court as sufficient provision for them. However, if between them they were to receive only £3000 per annum, this would leave a shortfall and a likelihood of a claim in the event of your death if you did not make some additional provision.   

We agreed that it was difficult to produce and (sic) absolutely scientific formula to provide for [BB] and [RB], as it was impossible to calculate what the CSA payments might be at your death at some time in the future. You were anxious to avoid making provision over and above the level of provision that you would have to make assuming you recover we discussed the possibility of some form of trust or loan that would revert to you once both children had completed their full time education.

We decided that such a loan should be expressed as intended to provide more appropriate accommodation for [BB] and [RB] than [Mr Burton’s former partner] would be able to afford if she took only her half share of the property. You were concerned not to tie up too much capital as you have very little and in the event of your death, [Professor Fraser] would need as much as there was to enable her to retain your current home. We pointed out that the upside of the pension scheme rules were that [Professor Fraser] would receive on behalf of her children some £4500 per annum by way of pension in addition to her widow’s pension. …
We discussed appropriate figures at length and agreed that a loan of £50,000 would be appropriate. …

We advised that it would be sensible to obtain written confirmation of the terms of the children’s pension from the pension scheme.” 

10. In April 2006, DfES wrote to all employers with members in TPS explaining changes to the Regulations, effective from 1 April 2006. Amongst other things the  letter states:    
“Children’s Pensions
18. The definition of “child” is brought into line with that contained within the Finance Act 2004. Children’s pensions payable in respect of scheme members whose retirement benefits are payable on or after 6 April 2006 may not be paid beyond the child’s 23rd birthday except where the child was incapacitated at the date of the scheme member’s death. In addition, a child’s pension may be paid only to a scheme member’s own children, including adopted children. This excludes children accepted by the scheme member as a member of the family and wholly or mainly dependent on the scheme member.
19. Children of scheme members who retire on or before 5 April 2006 will continue to fall under the existing definition, under which a child remains entitled to the pension provided they remain in full time education and including children accepted by the scheme member as a member of the family and wholly or mainly dependent on the scheme member.”  
11. On 13 May 2006, Mr Burton wrote to Teachers’ Pensions seeking clarification of potential family benefits for his children and his step-children. His letter states:
“In January 2006 my solicitor…..contacted the Teachers’ Pensions Scheme on my behalf, and was told that should I die (I am currently suffering from an aggressive brain tumour) children’s benefits would be shared equally between my two children by a former relationship [BB] and [RB] (18 and 13), and my three stepchildren, [MF], [CF] and [AF] (16, 15 and 11). It is my wish that this should happen and I am seeking confirmation from you in writing that this is indeed the case.  
I have nominated my wife, Hilary Fraser, to be paid the Death in Service Grant in full, and I should like her children (my stepchildren), to whose support I currently contribute, to receive a pension after my death as well as my own children. Your leaflet 450 does not make it clear what happens in a case such as mine, where I will be leaving a spouse with her own three dependant children as well as my children whom I support but who live with their mother. I wish to make it clear that I do not wish their mother, [JJG], to receive any benefits.

I should be most grateful if you would explain how the children’s pension works in a situation such as mine, and if you could estimate what [BB] (18) and [RB] (13) will receive. For example, when [RB] is 18, by which time I would expect there to be only three dependent children, will the full amount of the pension be divided between the three younger children, or will they only receive one fifth share at the outset.…”
12. Teachers’ Pensions responded on 22 May 2006 as follows:

“I can confirm that in the event of your death, your spouse will receive a death grant which is calculated at twice your average salary. …

If you are still in pensionable teaching employment at the date of your death, then prior to the long-term widow’s pension, your spouse will be entitled to a short-term pension. This would be based on 3 months at your monthly salary and the children would also receive 3 months at your monthly salary. 

The widow’s pension is paid immediately following the short-term pension. …

I can also confirm that children’s pensions are payable to both your children from your previous relationship and your step children.

The benefits are payable to children provided they are unmarried, under the age of 17 and/or since reaching 17 must be in continuous full-time education or training lasting at least 2 years for a trade or profession without a break for more than one academic year or incapacitated by age 17 and unable to earn a living due to ill health….”
13. Mr Burton died on 25 July 2006.
14. On 30 August 2006, Teachers’ Pensions advised Professor Fraser that, unless her children had been legally adopted by Mr Burton, they would not be entitled to a share of the Children’s Pension. 
15. The Regulations governing TPS were further amended, on 1 April 2008, by the Teachers’ Pensions (Miscellaneous Amendments) Regulations 2008. One of the amendments was to the definition of “child” for the purposes of Regulation E22. The definition was amended to include children accepted as a member of the family who were wholly or mainly financially dependent on the member. 
16. Professor Fraser’s application for Children’s Pension was revisited by Teacher’s Pensions in May 2008 following the amendment to the Regulations and, as a result, the Children’s Pension was recalculated and Professor Fraser’s three children have received one-fifth each from 1 April 2008.  
INFORMATION FROM OTHER SOURCES

17. Mr Burton’s solicitor wrote to Professor Fraser’s representatives, UCU, on 26 September 2006 as follows:

“I confirm that I spoke to the helpline of Mr Burton’s Teachers’ Pension Scheme on 12 January 2006. I was expecting to confirm that the only potential recipients of a death benefit under the scheme would be his widow and his natural children [BB] and [RB].

I was told categorically that this was not the case, and that Mr Burton’s three step-children, if they were dependent on Mr Burton at the time of his death, would also benefit, each to the same extent as any natural child. I told the advisor that there were two natural children and three step-children, and asked specifically if this meant they would share any dependant’s pension (as opposed to the widow’s pension) equally with the payment being split five ways. This was confirmed. I also checked the position when the older children completed education and the payments stopped. I was told that the payments to the remaining eligible children were not augmented by the share of the child who had ceased to be eligible.

I reported this discussion back to Mr Burton, and we considered the consequences. I also advised him to write to the scheme’s administrators for confirmation of what I had been told, and I understand that he did so, although I did not see a copy of that letter.

This information factored directly into our discussions about the offer Mr Burton was proposing to make his former partner, [JJG], in respect of the division of their former joint home. Mr Burton had been aware of (and was advised separately about) his obligations to his natural children and the prospect of claim by them under the Inheritance Act if he failed to make adequate provision for them. He had taken the view, on the basis of our expectation [BB] and [RB] would be the sole beneficiaries of his dependants’ pension on his death that this would provide sufficient monetary compensation.

Now he and I decided that he would need to top up the payments to those two children with some additional provision, initially by way of provision for an additional sum to be paid to [JJG] over her legal share of the equity to provide housing for the children while they required it, and latterly, in the proposal that was accepted by [JJG] in the provision of a specific lump sum for [BB] and [RB] together with a deferred charge of a part of his share of the equity in the house until [RB], the younger child, reached the age of 18. 

These decisions were taken not only because Mr Burton was conscious of the possibility of a claim under the Inheritance Act, but also because he now understood that Hilary Fraser, as his widow, would have an enhanced income from her children’s share of the dependant’s pension, and so he could afford to make deferred provision for her, her immediate needs being more adequately looked after. 

I should add that although negotiations were almost complete by the time Mr Burton received the letter erroneously confirming the pension arrangements in May, it would still have been possible to withdraw his proposals.”   
18. A Consent Order, dated 19 May 2006 and approved by the Court on 8 June 2006, set out the agreement reached between Mr Burton and his former partner. The terms of the agreement were that Mr Burton transferred all his legal and beneficial interest in a property jointly owned by him and his former partner, on condition that the property was subject to two legal charges as security for payment of a lump sum of £70,000 to Mr Burton and £15,000 to his natural children. The Consent Order provides:

“…the Claimant and the Defendant agreeing that the sum of £15,000 referred to in paragraph 1 herein, to be secured by the second charge …is intended to represent provision by the Claimant  in the event of his death for maintenance for the parties’ children…during the period they would normally be dependant upon him…
The Claimant do within 28 days from the date of this Order, transfer to the Defendant all his legal and beneficial interest in the property…on condition that from the date of the said transfer the said property do stand charged by way of two legal charges…

1.1 the charge of £70,000 shall not become exercisable until the earlier of :

1.1.1 1 August 2011; or

1.1.2   the Defendant’s voluntary vacation of the property for a period in excess of six months in any twelve month period;

1.2 the charge of £15,000 shall not become exercisable until 
1.2.1  1 August 2015 if the Claimant is living at that date; or

1.2.2 A successful application is made by or on behalf of either [BB] and [RB] under the provisions of the Inheritance (Provision for Family and Dependants) Act, in which event it shall be treated as the first £15,000 of any award made to either or both…

1.2.3 In the event that at 1 August 2015 the Claimant shall have died and no claim shall by that date have been made by [BB] or [JB] under the Inheritance (Provision for Family and Dependants) Act, then the Charge shall stand discharged.”      
SUBMISSIONS

19. DfES submit:

19.1. The total Children’s Pension amounted to £9,476.33 per annum.

19.2. The definition of child was changed on 6 April 2006 to exclude children accepted by the scheme member as a member of the family and wholly or mainly dependent on the scheme member. At the time of Mr Burton’s death, there was no provision to pay pensions to Mr Burton’s step-children nor was there any discretion in the Regulations to do so.
19.3. The change in the Regulations in April 2006 was based on the Finance Act 2004 and the draft legislation and technical pages being issued by HMRC prior to A-Day. Schedule 28 of the Finance Act 2004 gives the meaning of dependant’s pension. There is no definition of ‘child’ in the Finance Act 2004, but advice was sought from HMRC and it was confirmed that the legal definition applied, which included only biological or adopted children but excluded un-adopted step-children. The Regulations were accordingly amended to exclude the latter.
19.4. Although the Regulations in 2006 did not support the payment of Children’s Pensions to Mr Burton’s step-children, the issue of the definition of ‘child’ has since been pursued with HM Revenue and Customs (HMRC) and further clarification has been received which has enabled DfES to review the provision and change the Regulations again in 2008. 
19.5. Normal public service pension policy is that retrospection does not apply to any regulatory changes. Following the amendment to the Regulations in 2008, given the sensitivity of the issue, approval was granted for retrospection to apply. This enabled DfES to revisit cases where benefits had not been paid to un-adopted step-children. The Regulations were amended to provide retrospective payment from April 2006. The Regulations ensure that no child would be placed in an overpayment position with the Children’s Pension redistributed to the un-adopted step-children; rather a simple recalculation would be made going forward from the revised Regulations coming into force. 
20. Canterbury submit: 

20.1. That they did not expressly draw to Mr Burton’s attention the April 2006 TPS letter. However, this was not a failure on their part. Canterbury’s responsibility is to make staff aware of the outline of any main changes and to provide the means to obtain further information. 

20.2. During the period 2004 to 2006, there were numerous internal consultation processes on changes to the LGPS and the TPS. During this period, Canterbury advised staff by email and directed them to source documentation on Government and TPS websites. Canterbury also published certain documents on their own website.

20.3. A number of briefing sessions were held for staff on campus, which were delivered by representatives of both LGPS and TPS to advise staff of the proposed changes. The Capita/TPS sessions were held in December 2004. Mr Burton’s long term illness began around November 2005.  
20.4. University of Nottingham v Eyett (1999) 2AER437 and Outram v Academy Plastics [2000] 1RLR499 confirm that there is no general duty upon employers to advise staff in relation to their rights under applicable pension schemes. In Eyett, the Ombudsman found that the employer had failed its duty to the member by not informing him of the higher benefits he would receive if he had retired a day later. However, this was overturned by the High Court which held that the member had been provided with all the necessary documentation to ascertain the benefits for himself, and he had not sought advice from the University. In Outram, the Court of Appeal rejected a claim that the employer had a duty of care to advise a member to rejoin a scheme in order to receive life assurance benefits. In both cases, the earlier House of Lords decision in Scally v SHSS Board [1992] 1AC294 was confirmed as having a narrow application in imposing any such obligation on an employer and this case does not appear to fit the limited Scally criteria.   
20.5. Even had the April 2006 TPS’ letter been drawn to Mr Burton’s attention, his solicitor would still have advised him to confirm the position in writing with Teachers’ Pensions. Particularly since the advice given to him on 12 January 2006 conflicted with the April 2006 letter. The advice, provided by Teachers’ Pensions in May 2006, would still have been wrong. Accordingly, any failure on the part of Canterbury to specifically draw the TPS letter to Mr Burton’s attention did not cause the injustice complained of.
20.6. Teachers’ Pensions should be able to describe accurately the benefits under the TPS. The fault rests with Teachers’ Pensions for providing erroneous advice to Mr Burton in response to his specific enquiry, which he then relied upon to the disadvantage of his dependents.   
20.7. The natural meaning of “step-child” is “the child of the person one is married to”. It is not “the child of the person one is married to, who I have legally adopted”. It was perfectly natural for Mr Burton to say those children were his step-children and nothing more. 
20.8. Leaflet 450 lists an adopted child and a step-child separately. It follows that Teachers’ Pensions must regard them as mutually exclusive. That leaflet would be familiar to Teachers’ Pensions, so it is reasonable that they should have interpreted a step-child as not being adopted.  
20.9. In the third paragraph of his letter of 13 May 2006, Mr Burton states “…I should like her children (my stepchildren)…to receive a pension…as well as my own children” and “…where I will be leaving a spouse with her own three independent children as well as my children”. This reinforces the point that Professor Fraser’s children were clearly not adopted by Mr Burton. 
20.10. Mr Burton also refers to Teachers’ Pensions’ Leaflet 450 in his letter of 13 May. This leaflet was out of date. Teachers’ Pensions’ response of 22 May 2006 does not pick up on the reference to an out of date leaflet.
20.11. At the top of page 3 of Teachers’ Pensions’ letter of 22 May 2006, they use the same wording as in the out of date Leaflet 450. There were two changes to Children’s Pensions in April 2006, the changes to the definition of “child”, and also the introduction of a limit on the upper age of a Children’s Pension. If the letter of 22 May had been written with those changes in mind, it could reasonably be expected to have referred to this upper age limit. The absence of a reference to the upper age limit reinforces the view that Teachers’ Pensions’ letter was based on an out of date understanding of the Regulations. 
21. Teachers’ Pensions  submit: 

21.1. After Mr Burton’s death a lump sum death in service payment of £104,320.22 was paid to Professor Fraser along with a spouse’s pension of £9,476.33 per annum. As Mr Burton died after 6 April 2006, Children’s Pensions were only payable to his natural or adopted children.

21.2. Children’s Pensions are exactly the same amount as the spouse’s pension but are split between all eligible children. 
21.3. The information provided by Teachers’ Pensions on 12 January 2006 was correct. Had Mr Burton died before 6 April 2006, Children’s Pensions under the TPS would have been payable to his three un-adopted step-children.  
21.4. Mr Burton did not specify in his letter of 13 May 2006 that the children were not legally adopted. Teachers’ Pensions’ reply of 22 May 2006 was also silent on this issue. It is true that, at the time Teachers’ Pensions’ letter of 22 May 2006 was written, it was not permitted under the Regulations to pay Children’s Pensions to un-adopted step-children. However, Teachers’ Pensions’ letter did not state otherwise: it was silent on the question of adoption. It is unfortunate that the issue of adoption was not raised by either party at any point during correspondence. Had Mr Burton done so, the answer he received may have been different. However, that is not something that Teachers’ Pensions can be properly blamed for.
21.5. Teachers’ Pensions cannot be held responsible for the fact that their April 2006 letter was not passed on by Canterbury. The employer had been notified of the changes in good time prior to Mr Burton’s death but seem not to have passed the information to him.   
21.6. It is notable that Mr Burton was taking independent legal advice regarding the arrangement of his estate and provision for his family. It is perhaps surprising that his solicitor did not advise on, or perhaps was not asked to advise on, or at least investigate, the application of the legislative changes to Mr Burton’s own specific circumstances.
21.7. No evidence has been provided to substantiate an allegation that Mr Burton would have acted differently had Teachers’ Pensions’ letter of 22 May 2006 identified the need for Mr Burton’s step-children to be adopted. It may be impossible to ascertain with sufficient certainty exactly what would have happened in those circumstances. However,
21.7.1 It is highly unlikely, if not impossible, that Mr Burton would have been able to legally adopt his three step-children after the letter of 22 May 2006 but before his death on 25 July 2006. 
21.7.2 His solicitor concedes that negotiations with Mr Burton’s former partner were almost complete by 22 May 2006. Whilst he states that Mr Burton would still have been able to withdraw his proposals at that stage, it is implicit in his letter that some resolution would have to have been concluded, to achieve Mr Burton’s desire to avoid inheritance proceedings. It does not therefore naturally follow that the result Professor Fraser is seeking via this complaint would have been achieved: Mr Burton’s affairs would still no doubt have been organised so as to provide the same end result for his various beneficiaries. 
21.7.3 It appears from Mr Burton’s solicitor’s letter that Professor Fraser and her family may not have been disadvantaged by the decision Mr Burton ultimately came to. He states in his letter that Mr Burton decided to “make deferred provision for [Professor Fraser], her immediate needs being more adequately looked after”. This would suggest that, while Professor Fraser may have provision under Mr Burton’s estate at a later time, her overall interest, and that of her children, was not actually diminished. 
21.8. Professor Fraser is seeking to hold Teachers’ Pensions financially responsible out of the assets of the TPS, for even the most far reaching, remote or unforeseeable consequence of the alleged maladministration. That is incorrect in law and is neither just nor reasonable in the circumstances.
22. Professor Fraser submits:

22.1. The total amount of the Children’s Pension is not at issue rather, by acting on incorrect advice, Mr Burton did not change his financial arrangements thereby depriving his step-children of the income they were expecting throughout their education. 
22.2. Mr Burton made a straightforward enquiry about the eligibility of his step-children for a pension in unequivocal terms. He stated that he wished all five to receive a share and queried what happened to that share when one became an adult. His specific questions were never answered correctly.
22.3. The definition of a “step-child” is a “child of one’s husband or wife by a previous marriage”. A legally adopted child occupies a quite distinct category. The fact that one can be both is irrelevant. Some step-children are adopted while others are not. If Teachers’ Pensions found the exact position of these step-children ambiguous, given the recent crucial change in the Regulations which should have been known to them, it was their professional and moral responsibility to point out that, in order to be eligible for Children’s Pensions, “step-children” must also be legally adopted. This was exactly the kind of clarification being sought and the stated reason for the letter: “I am writing to seek clarification of potential Family Benefits for my children and step-children in the event of my death in service”. 
22.4. Mr Burton was not taking independent legal advice regarding the arrangement of his estate. His solicitor was representing him in the context of a dispute over the division of property jointly owned with his former partner and not in relation to his last will which had already been finalised with another solicitor.
22.5. Whilst the offer made following the meeting of 12 January 2006 differed from the deal finally reached, the approach to the settlement was wholly altered by the information from Teachers’ Pensions in respect of the pension the children would receive.
22.6. Mr Burton agreed to make over a greater proportion of the property he jointly owned with his former partner than the 50% that was rightfully hers, because he believed that the Children’s Pension would be split five ways and his own two children would receive less.
22.7. Canterbury had a responsibility to keep employees informed and updated about the Scheme’s provisions. In this case, a fundamental change was not disseminated to the employees. This is in direct contrast to University of Nottingham v Eyett. 
22.8. As a result of DfES not taking advice from HMRC before the amendment to the Regulations in April 2006, and the incorrect advice from TPS in May 2006, Mr Burton’s step-children were disadvantaged during the period April 2006 to March 2008.  

CONCLUSIONS
23. The issue when first presented to me was a complaint that Professor Fraser’s three children had not been granted a share of the Children’s Pension. At a relatively late stage in the investigation, the Regulations governing TPS were amended to allow payment of Children’s Pensions to un-adopted step-children from April 2008 and retrospectively in some cases from April 2006. Professor Fraser says that, although her children have received a share of the Children’s Pension since April 2008, they have been deprived of the income Mr Burton was expecting them to have on his death until April 2008. 
24. Professor Fraser maintains that her late husband was given incorrect information about the TPS and that, had he been given the correct information, provisions made in his inheritance and separation planning would have been different.  
25. By 13 May 2006, when Mr Burton requested further clarification of the benefits payable to his and Professor Fraser’s children, the Regulations had changed. Teachers’ Pensions in their response make direct reference to “step-children” but do not point out that those step-children need to have been legally adopted to be eligible for a share of the Children’s Pension, nor do they comment on the new upper age limit. In fact, they appear to have quoted directly from Leaflet 450 1/06 that by then was out of date. Given that it was then over a month since the change in the Regulations, I would have expected Teachers’ Pensions to have been fully conversant with the important amendments, which clearly they were not.
26. Teachers’ Pensions say it is unfortunate that the issue of adoption was not raised during the correspondence. They say that, had Mr Burton done so, the answer he received may have been different. Given the information he had been provided with in January 2006, I see no reason why Mr Burton would have felt it necessary to highlight that he had not formally adopted his step-children. In my view, the onus was squarely on Teachers’ Pensions to point out that, to qualify for a Children’s Pension, step-children had to be adopted. It is beyond doubt that, in framing their response in May 2006, Teachers’ Pensions were clearly not conversant with the amendments to the Regulations and the advice they gave was out of date and incorrect. This clearly amounts to maladministration. 
27. The Attendance Note of the meeting held on 12 January 2006 certainly makes it clear that the arrangements Mr Burton was contemplating were directly affected by the proportion of the Children’s Pension his natural children would receive in the event of his death. The Note also makes clear that discussion took place regarding the expectation of Professor Fraser receiving £4,500.00 per annum on behalf of her children by way of pension in addition to her widow’s pension.
28. The Attendance Note, together with the letter dated 26 September 2006 from Mr Burton’s Solicitor, in which he clearly recalls Mr Burton being satisfied that Professor Fraser would have an enhanced income from her children’s share of the Children’s Pension, are sufficient to satisfy me that, had Mr Burton been aware that his natural children, in the care of his former partner, would receive between them all of the Children’s Pension, he would have considered other arrangements to ensure the monies immediately available to Professor Fraser to help with the care of his step-children were greater. 
29. Mr Burton was clearly satisfied that three-fifths of the Children’s Pension would be adequate additional income for Professor Fraser. In the event he made no further provision as a direct result of reliance on the incorrect information supplied by Teachers’ Pensions. On that basis, I have made an appropriate direction below to redress this financial loss suffered by Professor Fraser which was a direct result of the maladministration identified in paragraph 26 above. 
30. Professor Fraser contends that Canterbury had a responsibility to keep employees informed and updated about the Scheme’s provisions. My attention has been drawn to the cases of University of Nottingham v Eyett and Outram v Academy Plastics. The principle established in those cases is that there is no strict obligation on an employer to advise employees in respect of rights under a pension scheme. Although this does not necessarily preclude me from finding, in any individual case, that failure to supply information amounts to maladministration, my conclusions must turn on the facts of the case in question. 
31. Canterbury submit that, although they did not expressly draw the change to the definition of “Child” to Mr Burton’s attention, there were other measures in place which directed members to source documentation, for example via the university website, staff e mails, briefing sessions etc. I am satisfied that reasonable measures were in place to draw members’ attention to the various amendments and that Canterbury, in failing to expressly draw this particular amendment to Mr Burton’s attention, did not act with maladministration. I am mindful, however, that, by the time DfES wrote to employers, in April 2006, Mr Burton was already on sick leave and may not have had ready access to Canterbury’s communications. However, I must concur with Canterbury that, even had the April 2006 communication been brought to Mr Burton’s attention, his solicitor would most likely still have advised that he request confirmation in writing from Teachers’ Pensions and it seems likely that he would have still received the same incorrect advice from Teachers’ Pensions.
32. Professor Fraser contends that DfES did not take advice from HMRC before the enactment of the amending Regulations in April 2006. There is no evidence to suggest that DfES did not consider adequately the amendments to the Regulations in 2006. They clearly followed the definition of “dependent” as set out in the Finance Act 2004 and requested clarification from HMRC as to the definition of “child”, and were initially advised that the definition excluded un-adopted step-children. 
DIRECTIONS

33. Within 28 days from the date of this Determination, Teachers’ Pensions shall pay to Professor Fraser a sum equal to three-fifths of the Children’s Pension that would have been payable to her, on behalf of her children, for the period 25 July 2006 to 31 March 2008 had the Regulations not been amended in April 2006 to exclude un-adopted step-children, together with interest calculated on a daily basis, from 25 July 2006 until the date of payment, at the base rate for the time being quoted by the reference banks.
CHARLIE GORDON

Deputy Pensions Ombudsman

19 September 2008

APPENDIX 

REGULATIONS

The Scheme is governed by the Teachers' Pensions Regulations 1997 (the Regulations), as amended. Regulation E22 deals with Family benefits and provides as follows:

“22
Family benefits generally

(1)
Pensions are payable in accordance with regulations E24 to E30 to widows, widowers, surviving civil partners,  surviving nominated partners  children and nominated beneficiaries of persons who die in, or after having been in, pensionable employment…

(5)
References in those regulations to a person's child are to a person who is-

(a)
his legitimate or illegitimate child born during his lifetime or within 12 months of the date of his death or his adopted child,  

and who is a child within the meaning given in paragraphs (6) to (8).

 (6)
Subject to paragraphs (7) and (8) and paragraph 14 of Schedule 15, for the purposes of regulations E23 to E30 a person is a child while he is unmarried or not a civil partner and-

(a)
he has not attained the age of 17, or 

(b)
having attained that age but not having attained the age of 23, he is receiving full-time education or attending a course of not less than 2 years' full-time training for a trade, profession or calling and he has been receiving such education or attending such a course of training or both continuously since having attained that age without a break at any one time of longer than a year, or

(c)
was, at the date of death of the person referred to in paragraph (5), dependent on that person because he was incapacitated. …

(10)
In relation to-

(a)
a child who was entitled to a pension under regulations E24 to E30 on 5th April 2006, and 

(b)
provision to or for the benefit of a child of a person who was entitled to payment of retirement benefits under regulation E4 on 5th April 2006, 

paragraphs (5) and (6) shall have effect with the modifications specified in paragraph (11).

 (11)
The modifications are-

(a)
in paragraph (5) at the end insert "or accepted by him as a member of the family and wholly or mainly dependent on him"; 

(b)
in paragraph (6)-

(i)
omit "but not having attained the age of 23" in sub-paragraph (b), and

(ii)
for sub-paragraph (c) substitute the following sub-paragraph-

(c)
"having ceased while incapacitated to fall within sub-paragraph (a) or (b), he continues to be incapacitated.".”

Regulation E24 of the Regulations deals with short-term family benefits and provides

“(1)
Subject to paragraphs (3) and (4), a short-term pension is payable, from the day after that of his death, if a person dies-

(a)
while in pensionable employment, 

(b)
during a period for which he is paying additional contributions under old regulation C9 or regulation C10, 

(c)
within 12 months after ceasing to be in pensionable employment, or to pay such contributions, as a result of ill-health, but before becoming entitled to payment of retirement benefits, or 

(d)
after becoming entitled to payment of retirement benefits.”

(b)
entitled to be paid his salary in full, or on sick leave and entitled to be paid not less than half his salary, or on maternity, paternity or adoption  leave and entitled to be paid any contractual remuneration or statutory maternity, paternity or adoption  pay.”

Regulation E26 deals with entitlement to long-term family benefits and provides:

“…(7)
Where paragraph (1) or (3) applies, a long-term pension (determined in accordance with regulation E29) is payable to, or for the benefit of, a surviving child of the deceased or jointly to, or for the benefit of, his surviving children.
Regulation E29 deals with the amount of children’s long term pensions and provides:

“(1)
Subject to paragraphs (1A) and (3) to (5), if a long-term pension become payable under regulation E26-

(a)
to a surviving spouse, surviving civil partner, surviving nominated partner or a nominated beneficiary (an "adult pension"), and 

(b)
to or for the benefit of a child or children (a "children's pension"), 

the annual rate of the children's pension is the appropriate fraction of the deceased's average salary multiplied by the length of his family benefit service. …

(2)
The appropriate fraction-

(a)
while a children's pension is payable to or for the benefit of 2 or more children, is 1/160th, and

(b)
while a children's pension is payable to or for the benefit of one child, is 1/320th….”

The Teachers’ Pensions (Miscellaneous Amendments) Regulations 2008 amended the definition of “child” for the purposes of Regulation E22 as follows:
1)
In paragraph (5) of regulation E22 (family benefits generally), after "adopted child," insert-

or

(b)accepted by him as a member of the family and wholly or mainly financially dependent on him,

(2)
In paragraph (11) of that regulation, for sub-paragraph (a) substitute-

(a)in paragraph (5)(b) omit "financially";

(3)
Subject to paragraph (4), the amendment made by paragraph (1) applies for the purposes of determining a person's entitlement to a pension under regulations E24 to E30 where the pension is payable at any time on or after 6th April 2006.

(4)
Paragraph (3) does not apply in respect of pensions payable under regulations E24 to E30 to the children of a deceased person during the period beginning on 6th April 2006 and ending on 31st March 2008 where-

(a)
one or more payments have been made under those regulations to a child of that person during that period; and 
(b)
the amount of the pension paid to that child has been determined on the basis of paragraph (5) of regulation E22 having effect without the amendment made by paragraph (1) above.” 
FINANCE ACT 2004

Schedule 28 of the Act provides :
“Part 2 Pension death benefit rules 

Defined benefits and money purchase arrangements 

Meaning of “dependant”

15 (1) A person who was married to the member at the date of the member’s death is a dependant of the member. 

(2) A child of the member is a dependant of the member if the child— 

(a) has not reached the age of 23, or 

(b) has reached that age and, in the opinion of the scheme administrator, was at the date of the member’s death dependant on the member because of physical or mental impairment.”
SCHEME LITERATURE

Leaflet 450 01/06 states : 

“Definition of beneficiaries
Child(ren) – must be unmarried, under the age of 17 and/or since reaching age 17 must be in continuous full-time education or training lasting at least two years for a trade or profession without a break of more than one academic year or incapacitated by age 17 -and unable to earn a living due to ill health. Children include:

· those born during the member’s lifetime or within 12 months from the date of death 

· an adopted child

· illegitimate children

· step children

· or a child accepted as part of the family who was wholly or mainly dependent on the member…” 
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