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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs P J Watkins

	Scheme
	:
	National Health Service Injury Benefits Scheme

	Administrator & Manager
	:
	NHS Business Services Authority (Authority)


MATTERS FOR DETERMINATION
1. Mrs Watkins says that the Authority wrongly attributed her qualifying injury for Permanent Injury Benefit under the Scheme as causing a permanent reduction of her earning ability of 10% or less.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and, if so, whether injustice has been caused.
THE REGULATIONS 
3. Regulation 3 of the National Health Service (Injury Benefits) Regulations 1995 provides:

“… these Regulations apply to any person who …

… sustains an injury, or contracts a disease, to which paragraph (2) applies.

(2)
This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is attributable to his employment … if –

(a)
it is attributable to the duties of his employment; …”

4. The 1995 Regulations were amended by The National Health Service (Injury Benefits) Amendment Regulations 1998 (SI 1998/667) so that the words “wholly or mainly” were inserted before “attributable” in paragraph (2).

5. Regulation 4 sets out the scale of benefits.  Regulation 4(1) provides:

“… benefits in accordance with this regulation shall be payable by the Secretary of State to any person to whom regulation 3(1) applies whose earning ability is permanently reduced by more than 10 per cent. by reason of the injury or disease, ...”

6. Regulation 22 says: 

“Any question arising under these Regulations as to the rights or liabilities of a person to whom these Regulations apply, or of a person claiming to be treated as such, or of the widow or widower or any dependant of such a person, shall be determined by the Secretary of State.”

MATERIAL FACTS
7. On 10 November 1993, Mrs Watkins, a staff nurse at Whipps Cross Hospital, suffered pains in her arm and back after a patient fell onto her during a lifting procedure.  She saw her General Practitioner two days later and was referred for physiotherapy and x-rays at the Hospital.  The x-rays showed no bony pathology.
8. Mrs Watkins was seen the Hospital’s Occupational Health Medical Adviser who said in a letter to the Hospital dated 24 January 1994:

“… she is still in severe problems with both her dorsal spine and particularly her left shoulder.  I do not think that she should ever return to high demand nursing duty and I think at this stage we should be looking at redeployment.”
9. On 18 April 1994, Mrs Watkins was assessed by the Benefits Agency for loss of faculties of her neck and leg of 10% and 5%, respectively, a total of 15%.
10. The Medical Adviser referred Mrs Watkins to an Orthopaedic Surgeon at the Hospital who saw her on 7 October 1994 and said that she could not return to orthopaedic nursing but might be able to carry out some of her duties as an out-patient nurse or in another nursing capacity.
11. At a meeting held on 18 October 1994, Mrs Watkins reached agreement with the Hospital that she would take maternity leave and then apply for ill health early retirement from the NHS Pension Scheme.  It was then later agreed that the ill health application would also wait until funds from a private pension scheme were transferred into the NHS Pension Scheme.
12. The Benefits Agency assessed Mrs Watkins’ loss of neck and leg faculties on 21 February 1995, as 10% and 7%, respectively, a total of 17%.
13. In a medical report, dated 24 February 1995, the Orthopaedic Surgeon said:

“She still has minor signs.  She gets pain in the left arm. … X-rays show loss of cervical lordosis with reversal curve at C5/6 level.  I suspect she’s had a small disc prolapse at LC6 root.”
14. On 15 January 1996, the Benefits Agency maintained its assessment of Mrs Watkins’ loss of faculties, as being a total of 17%.
15. At a meeting held on 14 February 1996, Mrs Watkins was informed by the Hospital that the Medical Adviser had recommended her for ill health early retirement, application for which would be made once the problems of the private pension scheme transfer were resolved, and that her contract of employment with the Hospital was to be terminated on the grounds of medical incapacity. 

16. In a medical report to the Authority’s Occupational Health Medical Adviser, dated 2 August 1996, a Consultant Neurologist said:

“On examination I found normal cranial nerves, slight limitation of neck movement, no wasting in the upper limbs but variable weakness which I felt has a functional character in the left upper limb.  This was attributed to pain.
The tendon reflexes were normal.  There was a lot of pin prick throughout the left upper limb and gauntlet i.e. not in an anatomical distribution that rose above the shoulder.
The lower limbs were normal and a general examination was unremarkable with normal blood pressure.

I commented to [the Orthopaedic Consultant] and to the General Practitioner that I felt that the physical signs were not those of any physical neurological problem, but rather they were rather characteristic of the sort of issue that sometimes follow industrial accidents. 

17. On 7 July 1997, the Benefits Agency assessed Mrs Watkins’ loss of neck and leg faculties, for life, as 13% and 7%, respectively, a total of 20%.

18. The Authority informed Mrs Watkins on 17 September 1997 that her application for injury benefit from the Scheme could not be proceeded with until her application for ill health early retirement from the NHS Pension Scheme had been accepted.
19. In a medical report to Mrs Watkins’ General Practitioner, dated 25 February 1998, a second Consultant Neurosurgeon said:
“Thank you for asking me to see Mrs Watkins who has had a painful stiff neck since a lifting accident in 1993 …  One day later she had severe neck pain and left sided brachalgia and this has been thoroughly investigated with MRI scans and both orthopaedic and neurological referrals.
Despite this, no obvious cause was found and she remains in trouble.  An MRI scan has shown minor C5/6 degeneration.

…

On examination there was almost no neck movement because of pain.  Motor power was globally reduced on the left but I thought there was possibly some mild left forearm wasting.  Reflexes were all brisk and symmetrical but sensory examination showed global reduction to pinprick in the left arm although there was some slight sparing in C6.

There are no good localising signs to suggest single nerve root lesion in this lady.  I will arrange a further outpatient MRI scan and nerve conduction studies/EMGs and will then review her with the results.  If there is no obvious surgical target, it may be that referral to a Pain Clinic will be of some benefit.  …” 

20. In a follow up medical report to the General Practitioner, dated 17 April 1998, the second Consultant Neurosurgeon said:

“I reviewed Mrs Watkins with the results of her nerve conduction studies and MRI scans.  There is some loss of the normal cervical lordosis which is typically seen with any muscle spasm related to soft tissue neck injuries but although there was minor C5/6 disc degeneration, the remaining discs were normal and there was no evidence of nerve root or spinal cord compression.

I have reassured her that she does not have a serious neck problem but I think that she would be helped by discussion with … , Consultant in Pain Relief … who may be able to help her with facet joint or epidural blocks.”

21. Mrs Watkins received treatment from the Pain Clinic and was also investigated from a rheumatological point of view, the results of which proved negative.  In a medical report to the Consultant Neurosurgeon, dated 29 May 1998, the Consultant in Pain Relief said:

“On examination I noted an extremely stiff neck due to pain.  There was marked restriction in all movements of her cervical spine and palpation of the lower facet joints bilaterally was extremely painful.  There was multiple myofascial trigger points over her left shoulder and global weakness and global sensory loss in the left arm.  However all reflexes were present and equal.”

22. The General Practitioner summarised all of the medical evidence for Mrs Watkins that had been received in a letter to the Authority’s Occupational Health Medical Adviser, dated 20 May 1999, and added:
“My feeling is that it is unlikely that this lady, in view of her symptoms, will be able to render regular and efficient performance until retirement.” 
23. Mrs Watkins’ application for ill health early retirement from the NHS Pension Scheme was accepted on 2 June 1999 and she pursued her application for Permanent Injury Benefit under the Scheme.
24. The application for Permanent Injury Benefit was refused by the Authority on 3 October 2000.  The reasons given were:

“1. 
The mechanism of injury is one which was unlikely to have caused permanent injury to the neck and shoulders.

2.
[The first Consultant Neurologist’s] report of 2nd August 1996 could find no significant pathology, recorded non-anatomical sensory loss.
3.
The finding of multiple myofascial trigger points by [the Consultant in Pain Relief] strongly suggests that an underlying constitutional condition is responsible for these symptoms.”
25. Mrs Watkins appealed against the Authority’s decision and, at the request of the Authority’s Medical Adviser, attended a functional capacity evaluation (FCE] on 29 August 2001.   The following are extracts from the FCE report in which the Chartered Physiotherapist and Rehabilitation Specialist said:

· “Overall, the FCE result was very poor, indicating inconsistent and voluntary sub-maximal effort not related to pain or known impairment.”
· “In my opinion, the overall impression was that of a patient who is clearly physically deconditioned and in all likelihood has a low-grade cervical spine and upper limb disorder.  However, this problem was associated with a disproportionate level of claimed disability and illness behaviour.”

· In view of her FCE performance, it must remain a matter of professional conjecture as to whether the patient is capable of [return to work] in her former job in her previous role, but her changes of movement patterns and quality of movement by distraction to relatively ‘normal’ levels indicate that possibility remains.  What clearly no longer exists is her desire to [return to work] in this role.  The inconsistent effort, sub-maximal performance, marked changes of range and quality of movement and symptoms by distraction, and the presence of some non-organic signs may all be reasonably interpreted as a clear signal that the patient will resist all attempts at [return to work], despite her clear demonstrated ability to do so in appropriate duties.  Whilst fear-avoidance behaviour may be in part responsible for the sub-maximal effort given in the FCE, it falls considerably short of explaining the marked regional weakness profile displayed with the testing of even claimed unimpaired areas … adding to the overall non-organic picture.”
26. In a letter to her, dated 28 September 2001, the Authority said:

“… the [Authority] now accepts that your condition is wholly or mainly attributable to NHS employment.  However, the [Authority] does not accept that you have suffered a permanent loss of earnings ability because of your neck and shoulder condition.
…

… [The Authority’s Medical Adviser is] of the opinion that, with proper rehabilitation, there is no reason to suppose that you could not function well in almost any capacity.”

27. A further appeal was rejected by the Authority on 1 March 2002.  Mrs Watkins then invoked the Scheme’s formal Internal Dispute Resolution Procedure (IDRP).  In a Stage 1 IDRP Decision Letter, dated 30 September 2002, the Appointed Person on behalf of the Authority said:

“After careful consideration of the medical evidence on behalf of the [Authority], the Scheme’s medical advisers have assessed you as have suffered a reduction in earning ability of 10% or less because of your work related injury/condition.  This means that you are not entitled to payment of any of the Scheme’s benefits …

The Scheme’s Medical Adviser has advised that

“… A very thorough report … dated 29/8/01 was used for functional assessment.  In this [it was] stated ‘the patient is presently qualified for return to work full time in a job of at least ‘sedentary’ physical demand classification’.  Unfortunately there is no further medical evidence to dispute these findings.  For the purposes of the Scheme, it must be remembered that permanent reduction in earning ability in the general field of employment and not just for her former job to the age of 65 has to be considered.  In this case any permanent reduction in earning ability has been assessed as 10% less …”
28. A final appeal from Mrs Watkins was refused by the Authority under Stage 2 of IDRP on 14 July 2003.  The Authority’s Senior Medical Adviser said:

“Mrs Watkins thorough and objective functional capacity evaluation revealed a non-organic picture of inconsistent impairments.  Purely addressing the issue of reduced earning capacity, in the absence of any medical mechanism for significant ongoing pain and impairment, and in the light of the inconsistent and non-organic nature of the latter it is not accepted that there is permanently reduced earning capacity.”
29. The Authority has acknowledged that in the previous correspondence the attribution test required was referred to being “wholly or mainly attributable”, whereas the correct test that should have been applied before 1 April 1998 was that of a permanent reduction of an earnings or earnings ability as the result of an illness or injury attributable to the duties of the NHS employment.  Mrs Watkins’ injury was ultimately accepted as attributable to her work and, therefore, the outcome of her claim was not affected.
30. Mrs Watkins says:

· her injury compromised her ability to work and she remains unable to work;

· her neck, shoulder and arm remain painful, even after a course of pain control injections, and her back pain flares up from time to time;
· the medical decisions reached by the Authority’s Medical Adviser were mostly based on reports from a physiotherapist using a computerised system of testing her ability to perform different functions where each function lasted approximately 15 to 20 seconds, with the computer deciding how fit and how much she could do in a day;

· this, together with the opinion of her, was then used to produce the so-called “medical opinion”;
· she is particularly unhappy with the Chartered Physiotherapist’s personal “non-medical” statement that she was “not wanting to work”, as it was the Hospital in January 1994 that had refused to allow her to return to work in until she was passed fit by the Medical Advisers;
· when the medical facts are considered, the conclusions are quite clear in that she could not work but, perhaps, she may be able to do so one day; and
· so far, this has not happened.

CONCLUSIONS

31. The Authority accepts that Mrs Watkins’ neck and shoulder condition is attributable the accident she suffered in November 1993.  However, it does not accept that she suffered a permanent loss of earnings ability of more than 10%, as required under Regulation 4(1) of the Scheme for any Permanent Injury Benefit to be paid to her.
32. The extent of permanent loss of earnings ability is a question of fact for the Authority acting on behalf of the Secretary of State.  In reaching the decision, the Authority had to take into account all relevant but no irrelevant factors.  In coming to its decision the Authority sought advice from the Medical Adviser.  The advice received was based, in particular, on medical reports from Mrs Watkins’ General Practitioner, various treating specialists, Disablement Assessment reports (the last of which was dated 7 July 1997 wherein the degree of disablement resulting from loss of faculty was assessed as being 20% for life) and a Functional Capacity Evaluation report, dated 29 August 2001.

33. The Authority was entitled to rely on the medical advice received from the Medical Adviser.  That advice came from a number of different doctors of the Medical Adviser who reviewed Mrs Watkins’ medical evidence on a number of different occasions.  

34. It is not for me agree or disagree with the medical opinions formed by the medical professionals; I may only consider whether the final decision reached by the Authority was properly made and was not perverse, i.e. make a decision to which no reasonable decision maker faced with the same evidence would come.

35. Mrs Watkins questions the value of the Functional Capacity Evaluation assessment, which used a computerised system of testing her ability to perform different functions.  I am satisfied that this assessment formed only a part of the medical evidence available to the Medical Adviser.  The weight to be given to the results of the assessment and the opinion of the Chartered Physiotherapist (whose observations on willingness to work were not irrelevant) and Rehabilitation Specialist was for the Medical Adviser to decide.   
36. The Medical Adviser’s opinion was that Mrs Watkins suffered a permanent loss of earnings ability resulting from her injury in November 1993 of 10% or less and the Authority agreed with the medical advice received.

37. The Authority’s decision cannot be described as perverse.

38. I do not uphold the complaint.

TONY KING

Pensions Ombudsman

29 February 2008
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