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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr G Thompson

	Scheme
	:
	Local Government Pension Scheme

	Employer
	:
	North Warwickshire Borough Council (NWBC)

	Administrator
	:
	Warwickshire County Council (WCC)


MATTERS FOR DETERMINATION
1. Mr Thompson says that NWBC and WCC failed to make allowance for regular overtime in the calculation of his final pay for his ill-health early retirement benefits from the Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and, if so, whether injustice has been caused.

THE REGULATIONS
3. The Scheme is governed by the Local Government Pension Scheme Regulations 1997 (the “1997 Regulations”).  Regulation 13, under the heading of “Meaning of Pay”, is as follows:
“(1)
An employee’s pay is the total of -

(a) all the salary, wages, fees and other payments paid to him for his own use in respect of his employment;

…

(c) any other payment or benefits specified in his contract of employment as being a pensionable emolument.

(2)
But an employee’s pay does not include -

(a)
payments for non-contractual overtime…”

““Contract of Employment” includes terms of office.”

4. Regulation 21, under the heading of “Final Pay”, is as follows:

“1)
A member’s final pay for an employment is his pay for as much of the final pay period as he is entitled to count as active membership in local government employment (but see … regulations … 23(2) …) …
(2)
A member’s final pay period is the year ending with the day on which he stops being a member (but see … regulations … and 23).”

5. Regulation 23 of the 1997 Regulations, under the heading of “Permanent reductions in pay: certificates of protection of pension benefits”, is as follows:
“(1)
Where a certificate has been issued as respects a member’s pay under paragraph (3) or (4) and the date of reduction or, as the case may be, restriction specified in the certificate is not more than 10 years before the date on which he ceases to be an active member, he may elect that his final pay period should be –

…

(b) any three consecutive years –

(i) falling within the period of 13 years ending with the last day he was an active member…
(2) Where a member elects for the period specified in paragraph (1)(b), his final pay is the annual average of his pay during that period.

(3) If, otherwise that by virtue of a member’s own circumstances-

(a)
his rate of pay is reduced, or

(b)
the rate at which it may be increased is restricted in such a way that it is likely that the rate of his retirement pension will be adversely affected, 

he is entitled to be issued with a certificate to that effect by the employing authority…” 

MATERIAL FACTS
6. Mr Thompson, a Cleansing Service Round Driver for NWBC, was awarded ill-health early retirement from the Scheme on 6 November 2004.  His retirement benefits were based on his final pensionable pay for the period ended 5 November 1995, as he held a “Certificate of Reduced Remuneration”.
7. Mr Thompson says, prior to his retirement, he was paid regular overtime for his driver’s duties, which included:
· 15 minutes a day for vehicle maintenance (vehicle checks).

· 30 minutes a day for a last run to the landfill tip.

· 45 minutes a week for vehicle maintenance (wash down and clean inside rear of vehicle).

8. In support of the above, Mr Thompson has provided the following:

8.1
A letter received from NWBC, dated 24 January 1996, which provided information about voluntary redundancy terms resulting from a downsizing of the Refuse Collection and Amenity Cleansing workforce.  This was accompanied by a “Proposed Levels of Payment” illustration (to be effective from 1 April 1996), which shows the inclusion of a weekly overtime payment of £37.80 for “Drivers’ Duties”.

8.2
A Payslip, dated 31 March 1996, which shows 39 basic hours worked and an overtime payment at one and a half times rate for 14½ hours worked (see paragraph 17 below with regard to the extra 10 hours included in the payment). 

8.3
A memorandum from NWBC addressed to all of the members of the Cleansing Service Section, dated 11 August 2000, from which the following extracts are taken:

· “It has become regular practice for most of the rounds to have left the Depot by 6.30 a.m.  … Obviously drivers need to be at the Depot at 6.15 am to carry out their vehicles checks prior to leaving the Depot.  The 15 minute overtime allowance for those checks will continue to be paid.”
· “From Mondays to Thursday the standard working day is 8 hours…”

· “Drivers receive a standard daily allowance of 30 minutes overtime to allow for the last run to the tip.  There is no intention to remove that allowance even though rounds may be finished before 3.00pm.”
· “On a Friday, the standard working day is 7 hours…”

· “It is intended to continue to pay drivers a further 45 minutes overtime a week for vehicle washing down and cleaning out the rear of the body.”
9. On 14 April 2003, Mr Thompson signed a “Schedule of Terms and Conditions following Single Status Job Evaluation” form, which showed his “Contracted Hours of Work”, as 37 hours a week.

10. In a letter to WCC, dated 25 January 2006, Mr Thompson asked if his pensionable pay used for the calculation of his early retirement benefits could be checked with regard to his regular overtime detailed in paragraph 7 above.  With the letter, he provided a copy of a Determination issued by the Pensions Ombudsman under reference number M00760, dated 30 August 2005.  In that Determination, mention is made of the complainant’s Local Government earnings being used for pensionable pay in the Scheme, which included an allowance for vehicle maintenance and which the Secretary of State had deemed in a decision issued under the Scheme’s Internal Dispute Resolution Procedure (IDRP), as being an emolument for pensionable pay purposes in the Scheme.  He said that the Secretary of State, the Pensions Ombudsman and his interpretation of the “Green Book” (which documents the national agreement on pay and conditions of service for local government services) all confirmed his belief that his regular overtime should have been pensionable pay.
11. The matter was referred to NWBC, which replied to Mr Thompson, on 19 April 2006, and said that his pension was calculated on his contractual earnings, these being his earnings on which contributions were paid to the Scheme, and added that the overtime was not paid when he was on holiday or on sick leave.  This reply was treated by the Council as a Stage 1 IDRP decision.
12. Mr Thompson pursued his complaint under Stage 2 of IDRP with WCC. He said that he had recently been made aware that the 4½ hours regular overtime of the refuse drivers had become pensionable pay.  
13. In a Stage 2 IDRP determination, WCC said that NWBC had provided a copy of the Schedule of Terms and Conditions Following Single Status Job Evaluation, which had confirmed that his Contracted Hours had been 37 hours a week.  In refusing his IDRP appeal, WCC said that there was no evidence to substantiate his complaint.

14. On 10 October 2006, Mr Thompson provided WCC with copies of the redundancy material detailed in paragraph 8.1 above and said that he did not see the relevance of signing the contract of Terms and Conditions Following Single Status Evaluation, on 14 April 2003, because of the Certificate of Reduced Remuneration that had been in force.
15. WCC replied to Mr Thompson, on 19 October 2006, and said the additional information received had not altered its position about the regular overtime not being contractual and that a recent decision by the High Court in the case of Newham London Borough Council -v- Skingle had ruled that overtime worked by a Local Government employee, although required by his job description, was not “contractual pay” and, therefore, not pensionable pay. [This particular part of the High Court judgment was subsequently reversed by the Court of Appeal – see Mayor and Burgesses of the London Borough of Newham –v- Skingle [2003] EWCA Civ 280.]
16. On 22 March 2007, Mr Thompson provided my office with a copy of a document produced by WCC, entitled “When is Pay Pensionable?”.  An updated version of this document provided by the Councils says:
“If an employee is in the Local Government Pension Scheme (LGPS) their pensionable pay is the income from which their pension contributions are deducted and, when they retire, the rate of pay that will be used to calculate their pension.

Section 13 of the LGPS Regulations 1997 categorises the following types of pay:

Pensionable

Any contractual pay is pensionable.  Contractual pay is the money received for work that an employee has agreed to undertake under their contract of employment. …
Clarifying what is contractual, and therefore pensionable

The employee’s ‘statement of particulars of employment’ should be the starting point.  …
If there is no accurate written record of an employee’s contractual obligations the practical reality of the situation should be examined.  This may include asking whether the employee has any choice about the hours they work (- if they don’t, the hours are contractual) and examining what has become implied by practice over a period of time.

1. Irregular hours

Where an employee’s hours vary, either from one pay period to the next, or over a longer period, their pensionable pay will relate to the hours that they can be obliged to work within their contact …

2.  
Overtime

For pension purposes overtime includes any hours worked above the normal contractual hours …

· Contractual overtime
In the London Borough of Newham v Skingle (2003) the Court of Appeal ruled that if an employee is, in effect, obliged to work overtime, then for the purposes of the Pensions Regulations, the overtime is classed as contractual, and therefore pensionable. …

· Non-contractual overtime
Where an employee can choose whether or not to work overtime, any resulting pay will not be pensionable.”
17. Mr Thompson later said that he believed some other regular overtime should also have been included in his pensionable and final pensionable pay, as he was required to work regular overtime on a Saturday after every Bank Holiday, and he also worked 10 hours a week regular overtime erecting and dismantling market stalls until he had to stop this in 2000, because of an industrial injury.

18. The NWBC and WCC say:
· NWBC now accepts that the 4½ hours regular overtime claimed by Mr Thompson in paragraph 7 above should have been counted as pensionable pay.
· NWBC has established that Mr Thompson was obliged to work regular overtime on Saturdays following Bank Holidays but that this arrangement had only come into force from 11 November 2002.
· An internal memorandum of the Recycling and Refuse Department, dated 3 July 2003, provides confirmation of the revision of the working arrangement on Saturdays referred to above.

· NWBC does not accept that Mr Thompson was obliged to work regular overtime erecting and dismantling market stalls, as this was a separate job he had volunteered to carry out.
19. Mr Thompson has seen NWBC and WCC’s submissions on the Saturday overtime and market stall work and says that he does not disagree with it.
CONCLUSIONS

20. NWBC and WCC have accepted that Mr Thompson’s claim for his 4½ hours regular overtime was obligatory and that it should have been counted as “Pay” in accordance with Regulation 13 of the 1997 Regulations.  The additional Pay should, therefore, have been included in the calculation of his final pensionable pay for his ill-health early retirement benefits when he retired from the Scheme on 6 November 2004.
21. Likewise, NWBC has accepted that Mr Thompson’s regular Saturday overtime working after Bank Holidays was obligatory.  This should, therefore, also have been counted as Pay, on which Mr Thompson should have been required to pay an employee contribution at the appropriate rate required by the Scheme.
22. However, as the arrangement for the regular Saturday overtime working only came into force from 11 November 2002 and Mr Thompson’s retirement benefits from the Scheme were based on his average earnings for the three years ended 5 November 1995, if the same period of Pay applies, the final pensionable earnings do not need any further adjustment for the regular Saturday overtime working.  
23. NWBC has not accepted that the 10 hours worked as additional regular overtime for the market stall work was obligatory overtime.  Mr Thompson has agreed that this additional regular overtime was indeed voluntary and, thus, non-pensionable.
24. I uphold the complaint to the extent indicated in paragraph 20 above. 
DIRECTIONS
25. I direct that, within 28 days of the date of this Determination:
25.1
NWBC shall ask WCC to recalculate the final pensionable pay used for Mr Thompson’s early retirement benefits from the Scheme by taking into account the additional pensionable pay resulting from the 4½ hours regular overtime now established as being “Pay” in paragraph 20 above;

25.2
on receipt of the above information, NWBC shall instruct the Scheme’s pension payment provider to increase Mr Thompson’s pension in payment to the correct level, taking into the account statutory increases due; and 
25.3
WCC shall pay to Mr Thompson the balance of lump sum and arrears of pension due to him from the Scheme, with interest calculated in accordance with the regulations of the Scheme. An amount may be deducted for the arrears of contributions that Mr Thompson should have paid on the increased pensionable pay received prior to his retirement on 6 November 2004. NWBC and WCC shall use their best endeavours to establish the amount due, if it is to be deducted.
TONY KING

Pensions Ombudsman

10 April 2008
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