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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr Maddison

	Scheme
	:
	Scottish Equitable Personal Pension Plan (the Plan)

	Respondent
	:
	Scottish Equitable 


Subject

Mr Maddison alleges that Scottish Equitable, the managers of his Plan, imposed a transfer penalty when transferring his pension fund from the Plan to a Scottish Equitable Self Invested Personal Pension (SIPP).  Mr Maddison believed that the transfer was to be conducted on an “internal” basis and therefore without penalty.

The Deputy Pensions Ombudsman’s determination and short reasons

Mr Maddison’s complaint should be upheld against Scottish Equitable because: 

· Mr Maddison was not clearly informed prior to the transfer of his funds in August 2003 that a penalty would be charged;

· Although as a former independent financial adviser (IFA), Mr Maddison was aware that charges may be levied on such a transfer of funds, he reasonably interpreted correspondence he received from Scottish Equitable to mean that any potential penalty would be waived.
DETAILED DETERMINATION

Material Facts

1. In 2002, Mr Maddison enquired about transferring the assets of the Plan to a SIPP because he was unhappy with the performance of the Scottish Equitable managed funds.

2. Scottish Equitable advised Mr Maddison to seek advice before transferring his funds but, since Mr Maddison was a former IFA, it was agreed that the transfer could proceed on an “Execution Only” basis, i.e. without the intervention of an IFA.  

3. Scottish Equitable wrote a letter to Mr Maddison dated 21 May 2003.  It said:

“I refer to your letter dated 5 May, and can advise that our compliance department have agreed that as a one off Scottish Equitable will allow you to internally transfer the above policy to a Self Invested Personal Pension…If you still want the internal transfer to take place I will need one of the attached letters to be signed and returned along with the application completed…”

4. An internal Scottish Equitable memorandum dated 1 August 2003 said:

“…I confirm that no element of Protected Rights can be applied to any Reflex Control Policy.  

Given the low value of the PRP (10K approx) we would not be able to apply it to a Retirement Control Phased Plan without a special deal.  However the client can leave this element behind and as such avoid penalties on this proportion of the transfer.

The ITV was to go ahead on a unit transfer basis to avoid penalty but as all but £1000.00 is transferring…the client will be penalised on £52K of the policies value.  Given this additional information is he happy to proceed on this basis or would he prefer to transfer on a cash basis into a single priced reflex? (reducing the charges applicable to his policy) [sic]”
5. Scottish Equitable wrote a letter to Mr Maddison on the 1 August 2003 and said:

“I write again with regard to the pension transfer.  You have asked for all monies bar the protected rights to be self invested, unfortunately our self invested plan will not hold protected rights money and this will have to remain invested under your existing policy…An amount of £1000.00 will need to remain within the Scottish Equitable in house funds and the balance (approximately £52,000) will be self invested.

Head Office have advised that the transfer will be made on a cash basis, which means we will take the external transfer value across to the new policy thus leaving all the penalties behind.  The money which needs to stay in house will then be placed into a single priced contract which only carries an annual management charge…”

6. In early 2004, following an exchange of correspondence with Scottish Equitable, Mr Maddison discovered that the amount that had been transferred to the SIPP was £47,010.12 and not £52,000 as he had expected. Scottish Equitable explained that the difference between the two figures was the penalty applied to the transfer.

7. Mr Maddison wrote to Scottish Equitable on 8 February 2004 stating that at no time prior to the transfer being effected was he informed of the fact that a penalty would be imposed. He pointed out that in their letter of 1 August 2003 Scottish Equitable stated that the amount to be transferred was £52,000 approximately, and this figure matched the full transfer value of the fund.

8. Scottish Equitable responded to Mr Maddison on 25 February 2004 advising him that the transfer had been treated correctly on an external basis. They added that their letter of 1 August 2003 did refer to an external transfer value being moved across, but apologised that this was not made clearer.  They explained that the charging structure of the original policy included enhanced allocation rates for single premiums and transfers assumed that the monies would remain in the contract until his retirement date. If the monies were moved earlier then they would charge a penalty in order to reclaim the unearned allocation. 

9. The policy conditions of the Plan are silent on the question of an application of a penalty on transfers. However, the rules of the Plan state that, in return for agreeing to a transfer request, Scottish Equitable may impose such conditions as they deem reasonable.    
Mr Maddison’s position

10. He admits that he was aware of the possible penalties that may occur when transferring funds. However, he contends that, by a process of negotiation, Scottish Equitable agreed to waive the transfer penalty.    

11. He was aware of the differences in the terms “Execution Only”, “Internal” and “External” transfer.  He agreed with Scottish Equitable that the transfer from the Plan to a SIPP could proceed on an execution only basis because of his former position as an IFA.  He did not consider it was necessary to seek advice on the transfer from another IFA.  However, the fact that the transfer was allowed to proceed on an execution only basis, is not the crux of his complaint.  

12. He relied on the wording used by Scottish Equitable in their correspondence to him.  He considered that the letters of 21 May and 1 August 2003 in particular supported his claim that Scottish Equitable agreed to waive any possible penalty and that the transfer would proceed on an internal basis such that no penalty would apply.  He was only happy to proceed with the transfer on this basis.  

13. He did not believe that the transfer would be treated as “external” (which would normally mean a penalty may be charged), as Scottish Equitable had said that all penalties would be “left behind”.  

Scottish Equitable’s position

14. Due to Mr Maddison’s position as a former IFA, it was agreed that the transfer could proceed on an execution only basis.  Therefore, they believed that Mr Maddison had the requisite expert knowledge of all the technicalities relating to the transfer.  

15. They say that Mr Maddison would have been aware when he set up the Plan that he received an enhanced allocation due to the nature of the investment in the insured policy.  Mr Maddison would have also been aware that, on early termination of the contract, with money going to a non-insured investment, an insurer will want to retrieve the extra money [by way of a penalty] it has added by way of an enhancement, as this has been unearned.  It is not financially viable for an insurer to waive the return of this enhancement.

16. Mr Maddison did not enquire about an internal transfer value, but asked them to convert his existing contract to a SIPP and asked if he could do this on an execution only basis.

17. Their reply to Mr Maddison on 21 May 2003, responded to specific points.  Their compliance department had agreed that Mr Maddison could transfer to a SIPP and to do this Mr Maddison would have to complete the execution only form which was attached.  As a former IFA, Mr Maddison would be aware that permission to complete an execution only transfer would have to come from a compliance officer.  

18. When reaching a conclusion on this case, it is crucial to consider Mr Maddison’s role as a former IFA, the compliance requirements, and this type of contract when considering the interpretation of the word “Internal”. They explained:

“…Our use of the word “Internal” has at all times meant the ability to undertake the transfer on an execution only basis…”

19. They say in their letter to Mr Maddison dated 25 February 2004 that:

“…the transfer has been treated correctly on an external basis.  Our letter of 1 August 2003 did refer to an external transfer value being moved across, however I apologise that this was not made clearer…”

20. In their letter to this Office dated 21 April 2008, they said:

“…It must follow that as he [Mr Maddison] was aware that the subsequent transfer that he was making was to another scheme (i.e. from the Scottish Equitable Personal Pension Scheme to the Scottish Equitable Self-administered Personal Pension Scheme) and that this was not, as he contends, a transfer within the same wrapper.  The money was moving from a scheme which was fully insured (hence the enhancement to the payments) to a scheme where the money was self invested outside of a policy.  This would mean the enhancements were clawed back by way of the external transfer value.  This is something that an IFA would have been aware of as should Mr Maddison given that he insisted on the business being transacted on an execution only basis…”

Conclusions
21. Mr Maddison’s complaint is that Scottish Equitable imposed a penalty after he decided to transfer his pension from the Plan to a Scottish Equitable SIPP.

22. Mr Maddison says that he relied on the letters from Scottish Equitable of 21 May and 1 August 2003, which he says support his claim that Scottish Equitable agreed to waive any penalty charges and transfer his monies on an “internal” basis from the Plan into his SIPP.

23. The Scottish Equitable internal memorandum of 1 August 2003 implies that initially it had been agreed that the transfer would proceed without penalty.  Although it appears that Scottish Equitable changed their position on this, I have seen nothing to suggest that this was adequately conveyed to Mr Maddison.  In a letter to Mr Maddison of 1 August 2003, Scottish Equitable said that the transfer would take place on a cash basis and therefore would take the external transfer value across to the new policy.  However, the letter also said “…thus leaving all penalties behind…” and that £52,000 would be self invested. It seems to me that this was an attempt to convey to Mr Maddison the contents of the internal memorandum of the same date, but it patently failed to make the position clear. The letter is confusing and contradictory, but to my mind could most naturally and reasonably be interpreted as meaning that the full £52,000 would be transferred.  

24. Regardless of Mr Maddison’s former role as an IFA, and the occasional use of the word “external”, in my view the terminology used was sufficiently misleading for Mr Maddison to reasonably believe no penalty would be imposed, and as such amounts to maladministration.  I am satisfied that Mr Maddison would not have transferred had he known that a penalty would be imposed, and make a suitable direction below.
Directions   

25. Scottish Equitable shall:

· Within 56 days from the date of this Determination, calculate what the value of the SIPP would be, taking into account the changes in the value of the assets, if £52,000 instead of £47,010.12 had been invested at the outset in August 2003. They shall then inform Mr Maddison of the new value and pay into the SIPP the difference between this figure and the current value; and

· Pay Mr Maddison £150 in recognition of the distress and inconvenience he has suffered as a result of the maladministration identified above.  

CHARLIE GORDON

Deputy Pensions Ombudsman

10 February 2009
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