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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs L Hamer

	Scheme
	:
	Teachers' Pension Scheme (TPS)

	Respondent 
	:
	Capita Business Services Limited (Teachers’ Pensions)

Department for Children, Schools and Families (formerly the Department for Education and Skills) (DfES)


MATTERS FOR DETERMINATION 

1. Mrs Hamer complains that she received incorrect advice from Teachers’ Pension throughout her late husband’s terminal illness. Following Mr Hamer’s death Teachers’ Pensions say Mrs Hamer is entitled to payment of “in service” death benefits whereas Mrs Hamer says instead she is entitled to payment of the commuted ill health retirement benefits her late husband was granted.  
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
RELEVANT REGULATIONS

3. The Scheme is governed by the Teachers' Pensions Regulations 1997 (the Regulations). Regulation E4 deals with ill health retirement and provides as follows:

“Entitlement to payment of retirement benefits

“(1) Subject to regulation E33(2) (application for payment) a person qualified for retirement benefits becomes entitled to payment of them in any of the Cases described in this regulation.

………

(4) In Case C the person-

(a) has not attained the age of 60,

(b) has ceased after 31st March 1972 and before attaining the age of 60 to be in pensionable employment,

(c) is incapacitated and became so before attaining the age of 60, and

(d) is not within Case D [compensation for redundancy and premature retirement]…..

4. Regulation E4(8) provides,

“In Case C the entitlement takes effect –

(a) (refers to members in excluded employment) and

(b) in any other case, as soon as the person falls within the Case…

or (in all cases), if later, 6 months before the date of the last of any medical reports considered by the Secretary of State in determining under regulation H9 that the person had become incapacitated.

5. “Incapacitated” is defined in the Regulations as follows:

“A person is incapacitated -

(a) in the case of a teacher, an organiser or a supervisor, while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so….”

6. Regulation E19 deals with Commutation: exceptional circumstances of ill-health and provides:

“(1)
Where, at the time when a person first becomes entitled to a retirement pension by virtue of regulation  E4(2), (3)  or (4), there are exceptional circumstances of serious ill health affecting the person the Secretary of State may discharge the liability to pay that pension  by payment of a lump sum calculated in accordance with paragraph (2). 

(2)
The lump sum is an amount equal to five times the annual rate of the retirement pension.”

7. Regulation E20 of the Regulations deals with payment of in-service death grants and provides:

“E20 (1) Subject to paragraph (6), if at the time of his death a person-

(a)
was in pensionable employment, or

(b)
was paying additional contributions under regulation C9 or C10, or

(c)
had, not more than 12 months earlier, ceased to be in pensionable employment while incapacitated,

a death grant may be paid.”

Paragraph (6) says:

(6)
If a person who has at any time been in pensionable employment dies and-

(a)
no death grant could be paid under paragraph (1) or (3), or

(b)
the amount of such death grant would be smaller and no pension becomes payable under regulation E26 to a surviving spouse or a nominated beneficiary,

a death grant equal to the balance of his contributions, calculated in accordance with regulation C13 as at the date of his death, may be paid.

8. Regulation E24 of the Regulations deals with short-term family benefits and provides

“(1)
Subject to paragraphs (3) and (4), a short-term pension is payable, from the day after that of his death, if a person dies-

(a)
while in pensionable employment, 

(b)
during a period for which he is paying additional contributions under old regulation C9 or regulation C10, 
(c)
within 12 months after ceasing to be in pensionable employment, or to pay such contributions, as a result of ill-health, but before becoming entitled to payment of retirement benefits, or 

(d)
after becoming entitled to payment of retirement benefits.”

9. What constitutes "pensionable employment" is set out in Part B of the Teachers' Pensions Regulations 1997 (as amended). Firstly, employment needs to be of a defined kind. Regulation B4(1)(b) provides: 
“B4
Employment not pensionable

(1)
A person is not in pensionable employment unless he is-

(a)
18 years old or older and under 75, and 

(b)
entitled to be paid his salary in full, or on sick leave and entitled to be paid not less than half his salary, or on maternity, paternity or adoption  leave and entitled to be paid any contractual remuneration or statutory maternity, paternity or adoption  pay.”

MATERIAL FACTS
10. Mr Hamer worked for City of Wakefield Metropolitan District Council (Wakefield) and was a member of the TPS.  He was married with two dependent children, the youngest aged two. His widow, Mrs Hamer, was 30 years old at the date of his death. 
11. Mr Hamer went on sick leave on 9 January 2006 and did not return to work. He was diagnosed with a malignant brain tumour and was told that his life expectancy was less than 12 months.
12. On 15 March 2006, following a request from Mrs Hamer, Teachers’ Pensions provided Mr Hamer with estimates of ill health/commuted benefits which might have been available to Mr Hamer. Enclosed with the letter was Form 18 Pen [Application for Ill Health Retirement Benefits], Leaflet 198, Form 20 Pen, A Guide to Teachers’ Pensions. Teachers’ Pensions letter states:
“…May I take this opportunity to explain that ill health/commuted benefits can only be paid once a member has been accepted for such benefits by the Medical Advisors, and to obtain them you must agree a final date of employment with your current employers.

Should death occur before the final day of pensionable service, and before you have been accepted for benefits, death in service benefits would be applicable. …
Ill Health Benefits
If you were to apply for, and to be accepted for the payment of ill health retirement benefits, using a total service of 31 years 210 days (which includes 6 years 243 days enhancement), and an Average salary of £42012.00. I can estimate that the benefits due would be as follows:

 Annual Pension: - £16581.79

Lump Sum: - £49745.37
Commuted Benefits 

If you decided to opt to commute your pension the benefits would be as follows

Commuted pensions £66327.15

Lump sum £49745.37

Death Benefits
In the event of a teacher’s death before receipt of pension benefits a death grant would automatically be payable to the deceased’s widow or widower. …

Children’s pensions are due whilst the children are under 17, or in full time education. 
If you were to leave your benefits in the scheme, and were to die in pensionable service there would be a Death Grant due to your spouse, or estate if unmarried, which would amount to twice your Average salary, which using the figures on record at present would be approximately £84024.00. …

If you were married at the time of death there would be a short term pension payable to your spouse, or any qualifying children, which if in service at the time of death would equate to 3 months of your own salary. If in receipt of pension at the time of death, the short term pension would equate to 3 months of your own pension. 

The widow’s pension amount to approximately £8290.90 per annum…”

13. Accompanying the letter of 15 March were several forms and guidance notes. Form 18 Pens, in particular, clearly states that once ill health benefits have been granted employment should be terminated at the earliest possible date and “You will be entitled to benefits from … the day immediately after the last day of pensionable service”. 

14. On 5 April 2006, Wakefield met with Mrs Hamer (Mr Hamer was too unwell to attend the meeting) to discuss the possible scenarios which could result from Mr Hamer’s situation. Wakefield say that before the meeting they contacted the TPS helpline for information and were advised that if an individual dies between acceptance of the application for ill health benefits and the agreed retirement date Teachers’ Pensions would treat this as an ill health retirement with commuted benefits.  It was agreed that Mr Hamer should apply for ill health retirement with commuted benefits. 
15. On 15 June 2006, Mr Hamer was reduced to half pay.

16. Teachers’ Pensions received Mr Hamer’s application for Ill Health Retirement Benefits, with a commuted pension, on 22 June 2006. The application was accepted immediately by Teachers’ Pensions who confirmed this in writing on 23 June 2006. 
17. Mr Hamer died on the same day.  Teachers’ Pensions say that death in service benefits are payable.
SUBMISSIONS

18. Mrs Hamer submits:
18.1. Her late husband and Wakefield had verbally agreed a retirement date of 30 June 2006 however if they had been given the correct advice she and Wakefield would have ensured that Mr Hamer’s pensionable service had ended before the application was considered. 
18.2. The letter of 15 March 2006 was ambiguous. The letter says “Should death occur before the final day of pensionable service, and before you have been accepted for benefits, death in service benefits would be applicable”.  The detail of the first paragraph was clearly abided by and in the second paragraph Teachers’ Pensions qualify the criteria that death in service would be payable if the case had not been accepted for benefits.   
18.3. Both she and Wakefield rang the TPS helpline on more than one occasion for advice and were told that if an application has been accepted but the individual passes away before the agreed retirement date then it would be treated as ill health retirement with commuted benefits.
18.4. Copies of the handwritten notes taken on the occasions she rang the TPS helpline. One of which shows the commuted benefits and lump sum totalling £116072.00 and the Death Grant and 3 months salary totalling £91524.00.
18.5. Details of her itemised phone bill showing calls to Teachers’ Pensions listed on 14 March 2006, 22 March 2006 and 24 April 2006. 
18.6. She does not dispute that her husband was in pensionable service at the time of his death but by the very nature that he died his active teaching must have ceased. 

18.7. Although her late husband’s life expectancy was short his death came sooner than expected following an infection he developed whilst undergoing chemotherapy.  
18.8. The financial difference between Death in Service and a commuted early retirement pension is considerable. Her husband paid into his pension in good faith and he like most members had an expectation that his pension would be paid when he needed it, and in the event that he wasn’t alive to benefit from this himself that it would go to his family.  
19. Teachers’ Pensions submit:
19.1. Mr Hamer was still in pensionable employment at the date of his death because he had not yet reached his agreed retirement date and therefore “in service” death benefits apply rather than commutation of an ill health early retirement pension. 
19.2. Records of telephone calls received confirm that the call centre received a call at 12.52 on 14 March 2006. This corresponds with a message sent to the benefits team at 13.07 with the instruction “Could you please call Mrs Hamer regarding commutation please.” We have a record of a calculation of the ill health commuted lump sum on our records as at 22 March 2006 which shows a lump sum of £116,072.52. This tallies exactly with the figure recorded by Mrs Hamer in her undated notes. There is no record that Mrs Hamer, or Wakefield, were told that Mr Hamer’s ill health commutation would be paid on acceptance even though he had not left pensionable employment.
19.3. The letter of 15 March 2006 is not ambiguous. The reference in the first paragraph to agreeing a final date of employment indicates that a member will need to leave pensionable employment before the commuted ill health benefits are put into payment. The imperative in the second paragraph is that death in service benefits will be paid before the final date of pensionable service. The phrase “before you have been accepted for benefits” does not preclude the fact that death in service benefits would be payable up to the final date of pensionable service. 
19.4. Form 18 Pens states “Once you have been granted ill health benefits you must arrange for active teaching to immediately cease. The employment should be terminated at the earliest possible date. When notification of your date is received on form 18A your benefits will be processed.” This clearly states that a member must have left active service to obtain the ill health benefits and that employment should be terminated.
19.5. Point 9 of the notes to Form 18 Pen which covers the entitlement to benefit clearly states “You will be entitled to benefits from whichever is the latest date :  

· The day immediately after the last day of pensionable service….”


20. DfES submit:
20.1. Mr Hamer was on sick leave and in receipt of full pay at the date of his death. Sick leave on full pay is pensionable employment under the TPS Regulations thus an “in service” death grant became payable.
20.2. In order to pay a commuted ill health retirement pension Mr Hamer would have had to have ceased to be in pensionable employment on a date preceding 23 June 2006.

20.3. The fact that Mrs Hamer considered Teachers’ Pensions letters to be ambiguous is not relevant. The TPS Regulations do not offer DfES the power to pay a benefit on grounds of expectation.  
20.4. Survivor pensions, except short-term family benefits, are payable on the death of the member even where the member has received commuted ill health retirement benefits.  
CONCLUSIONS

21. If Mr Hamer’s employment had been terminated before he died, based on the figures in the March 2006 letter, he would have received a commuted pension of £66,327.15, which would have been taxable and a lump sum payment of £49,745.37, which would not.  Assuming basic rate tax, the total after tax would have been about £101,480.  As Mr Hamer would have paid higher rate tax, the total after tax would have been about £89,540.
22. A payment of “in service” death benefits would result in a lump sum, free of tax, of £84,024. In addition Mrs Hamer, and separately her children, would each receive a short term pension. In Mrs Hamer’s case the short term pension would amount to three months of her husband’s gross monthly salary, less tax. The children would also collectively receive the same amount but with tax deducted only on the amount in excess of £5000.  
23. In both cases Mrs Hamer would receive a long-term pension, for life, unless she remarries or cohabitates, of £8,290.90 a year, with annual increases. Additionally, there would be children’s pensions payable to each of her children for many years to come. 
24. As higher rate tax applied to Mr Hamer the difference by being treated as having died “in service” based on the figures given in the March 2006 letter, in the lump sum payment, is approximately £5500. Again, based on the figures in the March 2006 letter by being treated as having died “in service” Mrs Hamer and her children will benefit from payment of short-term family benefits. By my reckoning, Mr Hamer would have paid higher rate tax, the payment of this benefit for Mrs Hamer alone covers the shortfall in the lump sum payment 

25. Be that as it may, the first question is what benefits should strictly have been paid under the terms of TPS.
26. Regulation E19 provides that in cases of serious ill-health, where life expectancy is likely to be less than 12 months the member’s retirement pension may be fully commuted. The regulation is clear that this may only occur “…at the time when a person first becomes entitled to a retirement pension by virtue of Regulation E4(2), (3)  or (4)…”.
27. Mr Hamer was a person who would have been regarded as within Class C. His entitlement to a pension would therefore have taken effect in accordance with Regulation E4(4). Thus, he had to be under the age of 60 and have left pensionable employment as a result of incapacity to be entitled to an immediate retirement pension. There is no dispute that Mr Hamer was incapacitated, nor any dispute that he was no longer able to serve as a teacher but that is not the same as ceasing to be in pensionable employment.

28. A person is in pensionable employment if he is over the age of 18 years old and under 75, and is entitled to be paid his salary in full, or on sick leave and entitled to be paid not less than half his salary. Mr Hamer went on sick leave on 9 January 2006 and continued to be paid his full salary until 15 June 2006 when he was reduced to half pay. He was, therefore, in pensionable employment at the date of his death.  He was not entitled to an incapacity pension until he was no longer in pensionable service.  On his death in pensionable service the entitlement was to “in service” benefits. 

29. The second question is whether Mrs Hamer was misinformed, and if so what the consequences are.

30. Mrs Hamer maintains that she was given incorrect information. Wakefield also say that they were incorrectly informed before they discussed the matter with Mrs Hamer.

31. The evidence is clear that in telephone conversations between Teachers’ Pensions and Mrs Hamer commutation on the grounds of serious ill health was discussed. However, there is no clear record in the notes submitted by Mrs Hamer that she was told that entitlement to a commuted pension would apply immediately from the time it was granted even if pensionable employment had not ceased. 
32. Mrs Hamer says that the letter of 15 March 2006 was ambiguous. In my opinion when read in conjunction with the accompanying leaflets and forms, it is clear that employment must be terminated before an entitlement to ill health retirement benefits arises. 

33. If Mrs Hamer was misled, as she says, the consequence would not be that she is automatically entitled to the lump sum that would have been paid if the pension had been fully commuted.  Instead I have to consider what would have happened if Mrs Hamer had been correctly informed and decide if she is worse off as a result.

34. For the reasons I have given above, I do not think that Mrs Hamer is likely to be worse off.  But even if she had been I do not think that anything different would have happened if Mr and Mrs Hamer had understood that Mr Hamer had to have left service for full commutation to apply.  I say that for two reasons.  First, because Mr Hamer was, until 6 June, receiving full pay.  It seems that the impetus to act in June was probably the drop in pay – and it seems that Mr and Mrs Hamer did not want him to be treated as leaving service before 6 June.  Second, and more important, properly advised Mrs Hamer would not have wanted the full commutation lump sum anyway. 

35. So even if there was maladministration, I do not consider that Mrs Hamer has suffered any injustice. I do not uphold this complaint.
TONY KING

Pensions Ombudsman

25 January 2008
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