S00046


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr S C Bunce FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	Armed Forces Pension Scheme (the scheme) FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondents
	:
	1.  Ministry of Defence (the scheme manager)
2.  Service Personnel and Veterans Agency (the scheme administrator)


MATTERS FOR DETERMINATION

1. Mr Bunce complains that he was improperly refused service attributable retired pay (SARP), otherwise known as a service attributable pension.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME REGULATIONS

3.
Queen’s Regulations (RAF) Paragraph 2934(3) states:
“Unless the Defence Council decide otherwise, an officer who is invalided from the Service as the result of a disability which is accepted by the Department of Health and Social Security (DHSS) as attributable to or aggravated by his service, and the degree of disability is assessed at 20 per cent or more, may be awarded Service Attributable Retired Pay.”

4.
The functions of deciding whether the disability was attributable to or aggravated by service, and the degree of disability, are now the responsibility of the Service Personnel and Veterans Agency (SPVA).  The way that SPVA decisions are made is governed by Article 9(2)(a) of the Naval, Military and Air Forces (Disablement and Death) Service Pensions Order 1983 (SI 1983 Number 883), which states:
“The degree of the disablement due to service of a member of the armed forces shall be assessed by making a comparison between the condition of the member as so disabled and the condition of a normal healthy person of the same age and sex, without taking into account the earning capacity of the member in his disabled condition in his own or any other specific trade or occupation, and without taking into account the effect of any individual factors or extraneous circumstances.”
Part 2 of Schedule 4 of the Order defines disability as:

“Physical or mental injury or damage, or loss of physical or mental capacity (and “disabled” shall be construed accordingly).”

Injury is further defined in the Order as:
“…includes wound or disease.”

MATERIAL FACTS

5.
Mr Bunce joined the Royal Air Force (RAF) on 3 March 1980 and left of his own accord on 23 July 1980.  He re-joined the RAF on 15 June 1981.  On 12 June 1982 Mr Bunce was discharged from the RAF on medical grounds.  A report dated 22 April 1982, signed by a Wing Commander, stated:

“The findings of the medical board held on 7 April 1982 are confirmed.  Unhappily he is a very seriously mentally disturbed young man.  Medically, he is quite unfit for further service.  The condition is outside his ability to control.”

The reason for Mr Bunce’s discharge was recorded as “hypomania”.
At that time Mr Bunce was advised by the Ministry of Defence (MOD) that he did not qualify for any pension benefits in respect of his RAF service.
6.
Mr Bunce was paid a war pension by the SPVA from 1996, on the grounds that he suffered from cervical spondylosis, a manic episode in 1982, a left knee injury in 1981 and a neck injury in 1981.  The SPVA decided that from 1 May 2003, Mr Bunce’s overall disability had increased to 20%, which meant that his war pension increased.

7.
Mr Bunce then sought SARP from the Ministry of Defence (MOD) on the grounds that he now had a 20% degree of disability.  He stated that the manic episode was caused by a neck injury, which should be considered the reason for his discharge, or at least the underlying reason.  The MOD wrote to Mr Bunce on 20 September 2005, rejecting his claim for SARP and stating that the reason for Mr Bunce’s discharge was a manic episode.  The SPVA had accepted that the manic episode was attributable to his RAF service, but although it assessed Mr Bunce as 20% disabled overall, it confirmed to the MOD that it assessed his degree of disability due to the manic episode as nil.  The MOD stated that, in view of the SPVA’s decision, no SARP was payable to him.  The MOD said that the matter would be reconsidered, if Mr Bunce produced medical evidence of a link between the neck injury and the manic episode.
8.
Mr Bunce sought a judicial review of the MOD’s decision not to pay him SARP.  On 9 May 2006 Holman J refused Mr Bunce leave for a judicial review, stating:
Observations: QR (RAF) para 2934(3) is quite clear that the disability “as the result of” which the officer is invalided from the service must itself be assessed at 20 per cent or more.  The decision letter of 20 September 2005 identifies the disability as the result of which you were invalided as “manic episode” and this has clearly been assessed as 0 per cent.  The reasoning in that letter is correct.  The Secretary of State for Defence has agreed that the question whether the disability as the result of which you were invalided should include also the neck injury in 1981 may be reconsidered.  That reconsideration has not taken place.  But the decision of which you currently seek judicial review is unassailable.”
9.
On 14 August 2006 the MOD wrote to Mr Bunce, following a review of his case.  It stated that Mr Bunce’s service record did not contain any record of a neck injury or any medication for such a condition.  The MOD’s medical adviser stated that Mr Bunce had been arrested and taken to hospital before he was discharged.  At the time, a consultant psychiatrist documented many matters relating to Mr Bunce, but did not mention a neck injury.  The psychiatrist had diagnosed hypomania.  The MOD told Mr Bunce that the SPVA’s decision regarding SARP remained unchanged.
10.
Mr Bunce then made an application to me in which he confirmed that the courts had not been involved in the matter.  When the MOD pointed out that Mr Bunce had made an unsuccessful application for judicial review, my office explained to Mr Bunce that my investigation would be confined to considering the review that took place following the referral to the High Court.
SUBMISSIONS

11.
Mr Bunce says:

11.1
The MOD and SPVA pick and choose which injury they want, so as to avoid paying SARP.
11.2
He is being paid a war pension so he qualifies for SARP.

12.
The MOD and SPVA have made a joint submission.  They say:

12.1
They accept that Mr Bunce was discharged due to a condition attributable to, or aggravated by, his RAF service.  Contemporaneous medical records show that this was hypomania, otherwise described as a manic episode.  However, the SPVA’s medical advisers could not find any disability caused by the condition.  Accordingly, the SPVA assessed Mr Bunce’s degree of disablement as nil.
CONCLUSIONS

13.
Contemporaneous records show that Mr Bunce was discharged as a result of his mental condition.  There is no record of a neck injury.  The SPVA’s advice to the MOD was confusing, in that it said that it assessed Mr Bunce’s level of disability as nil.  It is clear from the submission made to me, that in fact the SPVA did not accept that Mr Bunce’s mental condition was the cause of any disability at all.
14.
I note that Mr Bunce has not produced any medical evidence in support of his claim.  The SPVA sought the opinion of its medical advisers and came to a decision which I am unable to conclude was improperly made.

15.
I do not uphold Mr Bunce’s complaint.

TONY KING

Pensions Ombudsman

23 January 2008
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